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Editor’s Note:

Two important cases discussed 1 the following articles were awaiting
decision by the Supreme Court at the time of the Center for Civil Rights’
Conference on March 21 and 22, 1974, The Supreme Court has now an-
nounced 1ts deciston 1 both cases. In DeFunis v. Odegaard, 416 US. 312 -
(1974), the Court held that the vase was moct and, therefore, reached no
decision on the sssue of whether the University of Washington could consti-
tutionzlly take the race or national origin of minority applicants into account
1 determing adnusston to law sehool. In Milliken V. Bradley, —_US. .,
94 S. Ct. 3112, (1974, the Court, n 2 5-to-4 decision rejected a metropolitan
school desegregation plan for Detroit and 1ts suburbs. Although the Court’s
majonty found no justification 1n the facts of the case for a remedy crossing
school district hines, 1t did not rule out such a remedy entirely. A metropoli-
tan remedy mught be approprate, in the Court's view, if school district lines
had been drawn or manpulated to segregate students or if illegal segregation
within one district had had a substantial impact on neighboring districts
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Foreword

On May 17, 1953, the Yuprenie Court announced its hintone decison in
Brinen v, Board of Fdicatsod, 1o the twents tumadtous yeais sinee that day,
the decsiun has become nat Ny o landmarh i the development of Amen-
can jurisprudence but gl a feading force i all aspects of aur pation’s tecent
soual deselopment. Brown drluted that sepatate educational tuahiies 1oy
minuvnties were inherently aicqual, I subsequent decissuns, thie Count quie
Iy struck down other aspects of the Jun Crow apatthed wludli Jatactensze
o mudh of Amencan hfe. Brosny impact, owever, goes heyond ol
ssues it has brought alive once sgam those guatantees ol tundaniental nghts
and equality embodied i the Pourteenth Amendasent. 1t has sened. and
continaes toosene, as the toundation for our quest o equal Justice 1 tie
Untied States, *

On March 21 and 220 1974, the Notre Dame Center fur Coal Rights
wonducted o twveeday condescnee to commmemearate the tventeth antnersarny
of the Browa deasion. This wonlcrence, entitled Brown o, Board of Fdaa
non Rethcnons om the Connang Challenge, was the fiist noa sertes of
annual conferences the Center will conduct vnan taae o ssues of coneern Lo
the avl mghts movenment The Center, established in 1973 by a3 grant trom
the Ford Foundation, is g esouree tor researd on avil oglits history, 18
analyzes worrent am! nghts msues and makes recommendations to mest con.
temporaty vl nglits problenim. The Center s abo a resmtee for educaton
and schielars at the Univeraty,

In part the Center’s fust wonderence looked to the past to reflect on the
wontgonersios suttounding the decson and the lnstary of ats muplementation,

«
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But for the gieater part, the conference luwked ta the present and to the
future to consider how best 1o meet the continung challznge of providing
equal educational oppostunity to alk

The fitst day of the conference consisted of presentations by mdniduals
who had played mupuitant toles in the Supreme Court's considérstion of
Brown s. Board of Education twenty years aga. As a young attorney for the
NAACP Legal Defense and Lducstion Fund, the Honurable Constunce Baker
Mutley, now Lnited States Distnet qudge fur the Southern Distiiet of New
York, pattiapated an prepanng the buefs filed m the Brown case. Judge
Motley discusses the NAACP strategies, the tragie effects of the Supreme
CoutCs deciston to requite only gradual muplementation of its decree, and the
doanhung ducet selevance of the decsion tur the hugh concentrations of
blachs 1n New Yook Caty and wther mager mettopolitan areas. Phineas Indnte,
witently counsel ta g 8 beomnattee ot the House of Representatines Com
muttee on Gavernment Ope. cions, filed o buef in Brosa on behalf of the
Amertan Veterans Comnattee. I article considers the socal and legal hny
wiy hulding up to Brown, the use of Brown to stuke down segregation n
uther areas of Amencan hfe, and il relevanee ‘of Brosn Lo major maues
hetate the Supreme Cawmt at the tane of the confeience. Laun L. Reddiag,
aft attemey frean Walnuogton, Delaware, and Jeseph B, Robison, Disector of
the Compusswon o Law, Socal Action aid Urhan Affast of the Amencan
Jewnh Congress, present patticulanized views on the Brownt deasten, My,
Redding, whu represented blackh Delawaie Jhddien g compamon case o
Brown, diwusses lus personal rvohvement i the casve as the finst black attor
ney in that state. Jiseph B, Rubpan, wha tiled a bnefin Broawn on behalt of
the Amenan Jewnh Congress, pays paiticalys attention to the relationslug
hetween the vase wnd ats gradual unplcmcnmiuu. and vt eftents toaduese
mtegrated housing, .

The second duy of the contesenae concenprated on contempotary educa-
tonal isues, The panel of distiguished comnntatods was compred of Juse
A. Cabranes, Admmustiator o the Waslangion ‘(\)I'l]..c o1 the Communwealth
ol Puette Rivw, the Honurable Richatd G, Hateher, Moy ot of Gary, Indiana,
Davad L. Kup, Prafessor at the Unneruty o Cabfomia st Berkeley, Ruby G,
Mattin, Counsel e the Camnmuttee on the Distiict of Columbng of the House
of Representatises, Vilma S, Mattines, General Counsel of the Mexican Ames
seane Legal Detense and Educationdl Fund, Gary Oifichd, Research Assoaate
at the Brookmgs Insttationn. and Bran K. Land berg, Chief, Education Sec
tists b the Crval Righta Division ot the Department of Justice. The paneiists’
presentations as set torth i the Sdlowing pages comprse s hnely mterchange
on sucdt ssues as busng, the contitang validity of iRtegration as & predoimi
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Howard .1, Glickstein

nant goal m the search for quality education and bilingual educstion.

The addresses delneted at the Cunference by the Honorable Arthur J.
Guldberg, tormer Assouate Justice of the United States Supreme Court, and
the Revetend Theodore M. Hesbuigh, C.S.C., President of the University of
Notre Dame and fumer Chasrman of the United States Commission on Civil
Rights, ar¢ alw incduded here. Justice Guldberg discusses the vyniaism of the
Watergate era and ats eftect on the avil aghts movenient. He urges us to
1ealfitm out conumtment to the punaples enunaiated an Brown and
teestablsh the basie puliticdd coalitions that have been threatened by contro-
renes anet gquotas and selated isues. Justiee Guldberg also eapresses hus hope
that the Supreme Coutt will umte, as it did s the Warren era, to insure that
We ontinue to progiess towaid equal justice for all. Father Hesburgh dis
vinses atother aspect of the Brsun dJeasiom and the avil nights movement
sty amportanee to white An etcans, He alélc: thatn g pluralintie sucrety all of
us. white, brown and black, are Jamaged o we Iive i raaal sal:tion. He urges
white Amencans tis ieahize the gieat benefits they have recened from the il
nghts morvenient and 1o push furward to achere Brown’s promise of equal.ty.

The Center for Cral Righa was greatly asanted by tie efforts of many
indimidudls i prepating tog thas Fust’ Annadal Conference and the publication
of ns proceedings. We would Bihe to thank m particular Manan Wright
Ldelgnatf. Ditectog o the Chuldeen’s Defense Fund, M. Carl Holman, President
af the Natenal Uthan Coalien, Grave Olnatez, Directon of the Institute for
Sootal Reseatcds and Developmient st he Unnensity of Néw Mexico, Oscar
Gatug-Rvera, Chattinan of Aspira of New Yark, Inc., William L. Taylor,
Ditector oof the Cepter Gt Nattenal Policy Reszew all of whom serve as
members s 1the National Advisay Counal of the Center for Cival Rights and
Protessot Franas N Beytaghi ot the Notre Daine Law School, Their efforts as
modetatons and speskers geatly enfichied the conference. In additon, 4
speanal toibate 5 due o the dedicated staff o8 the Center and the many
pessons wvwraaated with the Unneraty who worked so tirelessly to msure the
awieaess af the wonference. Fasally . we would hihe to express our appreciation
iv Mever Wemnberg, Ldiwn ot fntegrated Lifucate m, and Gertrade Martn, ity
Managog Lditos, Theat patient ettonts and coepetation have made posable
the publication of these pages.

-

Howarg A Giickstein
Director of the Center fur Crnal Raghts
Netre Dame, Indieny
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" evils they fought against in that global war.
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Implications of Brown

i
«

Phineas Indritz
/ \

We assemblo. today, almost twenty years after the United Stg}es Supreme
Court’s decisions in the Public School chrcgauon Cases, to reflect on their
place in history and to meditate on their consequences and future.

Those decisions declared that racial segregation in public schools violate
the Equal Protection clausg of the Fourteenth Amendment (in the states)'
and the Due Process clause of the Fifth Amendment (in the federal terntory
of the District of Columbia).2 They were hailed throughout the world as a
victory for human freedom and equality. That, indeed, was true, They clearly
told the country that the “separate but equal” doctrine-which since 1896
had been the legal fiction used to justify governmentally-imposed,racial segre-
gation—was no longer viable in the courts. .

But these decision did not stand alone. They were the culmination of
four developments which had been going on for some time 1n the world,.1n
our country, and in the courts:

World War Il and the horrors of Hltlcr s racism had profoundly sharp
ened America’s 1asight into_the evils of race discrimination. Largé nunibers of
citizen soldiers founda that racial segregation made no sense when facing the
enemy, in the mud and the foxholes, or in the battles at sea. They returned
with a keener awareness of the similarity between our racism at home and the

The hurts and degradation which legally enforced racism lmposcd on
both whites and Negroes and on our entire country were being analyzed in a
series of monumental studies which were widely publicized. Some of these
were: ,
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Gunnar Myrdal, An sAmerican Dilemina, The Negro Problem and Modern
Dethocracy (1944); .

Report of the bair Employ ment Practices Committee 11946);

Preadent Truman's June 29, 1947 speech at the Lincoln Mcméxml, 93
Cong. Rec. A-3505; -

Report,t To Secure These Rights™) of President Truman's Cammittee on
Civil Rights (1947); . '

Report t“Segregation in Washington™) by the privately spunsored National
Commttee on Segregation in the Nation's Capital (1948),

Report {**Freedom to Serve™) by President Truman's Commuttee on Equal-
1ty ot Treatment and Opportunity in the Armed Services, upnder the
chairmanship of Judge Charles Fahy (1950).

The half duzen years following the end of World War Il had seen a
remarhable dropping of racial barriers throughout the country the South
s well as the North -except where thuse barriers were spedifically required
by law. .

- . These changes vecurred i public and private schools and colleges, m
public accommodations such as librariey, theaters, department stores, bus
termmals, hotels, playgrounds, hospitals, golf courses, swimming pools,

e \
restaurants and airports, in assudlations v ductors, nurses, edugators, lawyers,
scientists and others, in counuls and, boards of rehigious bodies; in profes-
stonal and colleglate athleties, in congert halls and on the stage. i

Everywhere the old vrder of exclusion and segtegation was giving way to
aceeptance on ment rather than skin color, These changes did not occur
casily of automatically. Often they came only after great wontroversy and
travail, But thg} proved that desegregation worhs that after the miual con-
troversy, desegrégation results in less rather than more vivlence that the
abolition of racial bairiers uuproves the community and reduces the burden
on the dignity and spint of all peuple, white, black, pink or brown.

In almost every mstance of such desegregation, the very fact of the

. struggle and the accomplishment lad the groundwork for desegregation in

.\ other instances.
< Finally legai research by avil rights atturnieys had begun to assemble the
tacts. arguments and precedents shuwing that the foundations for the *sepa-
rate but equal” doctiine were quite inconsistent with many Supreme Court
decstons that had repudiated raaal segregation in vanous facets of our
national life. These included. )

Housmng and Lind Occupancy

Buchanan v, Warley, 245 U.S. 60 (1917) .«

Shellev v, Kraemer and Hurd v, Hodge, 33¢10.S. 1, 24 (1948)
Fmployment L

Yk Wo v, Hopkmns, 118 U.S. 356 (1886)

Steele v, Lowsville & Nashville R, Co., 323 U.S 192 (1944)
Education

Missourt ex rel, Games v, Canada, 305 U.S.(327H‘)38)

Sipuel v. Board of Regents, 332 U.S. 631 (19§8)
g Sweatt v, Pamter, 339 U.S. 629 (1950

=
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McLaurin v, Oklahoma State Regents, 339 U.S. 637 (l950)

Transportation ~"
Mitchell v. United States, 313 U.S. 80 (1941) .

Henderson v, United States, 339 U.S, 816 (1950)
Railroad Co. v. Brown, 84 U.S. (17 Wall.) 445 (1873)

Jury-Service | -
Strauder v. West Virginia, 100 U.S. 303 (1880) ! .
Virginia v. Rives, 100 U.S. 313 (1880) i B
Ex parte Virginia 100 U.S. 339 (1880)

Cassell v. Texas, 339 U.S. 282 (1950) ,

In all of these vases, the person claiming violation of his or her constitu-
tional nght could attain 1t only 1f there were no racial segregation. In each of
these cases the Supreme Court ruled that he or she was entitled to the
constitutional night and could not be deprived of 1t under the guise of racial
“‘separation”’.

By 1950, the legal foundation fur the grand assault on the “separate but
equal” doctrine had been fully established by four major Supreme Court
decisions which, though couched in the language of ““discrimination™, had
defined the issue 1n 4 way that ehrunated every effective distinetion belween
disenimunation ¢nd segregation, and made segregation g form of uncvnstitu-
tional discfimination. These were:

1. The evisceration of raual restrivtive housing covenants in 1948 by

Shelley v. Kraemer.

2. Sweatt v, Panter, where Texas ureated a separate law school for
Sweatt in response to hus effort to enroll in the University of
Texas Law School. But the Supreme Court did not simply com-
pare the physical facihties of the two schools to ascertain the’

* claimed “equahity”. *“What 1s more important,” the-Court empha-
sized, are the “qualities which are incapable of objective measure-
ment,” such as “standing in the community, traditions and
prestige™ and the factors of “isolation” and “academic vacuum,
removed from the interplay of 1deas and the exchange of views”
with the dominant majority.’

3. In McLaurin v. Oklahoma State Regents, the University of Okla-
homa admitted McLaunin to its graduate school and eventually let
hum use *‘the same Jassroum, hibrary and cafeteria as students of
other races.” The University insisted only on assigning him to a
scat or a table designated for “colored” students* The Supreme
Court ruled that setting McLaunn “apart froni the other stu-
dents” would ¢ impatr and inhibit hus ability to study, to engage in
discussions and exhange views with other students”. and hence
was unconstitutional.®
4. In Henderson v. United States, the Supreme Court ruled that the
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Interstate Commerce Act’s prolubition against “undue or unrea-
sonable . . . disadvantage” (which the Court interpreted in hight of
the 14th Amendment’s Equal Protectuion Clause) was violated
when the Southern Railway segregated Elmer Henderson at the
end table belund a green curtamn n the railroad’s dining car.
It is true that the Court’s Sweatt, McLaurin and Hendersun opinions said
that 1t did not “need” to “reach petitioner's vontention that Plessy .
Ferguson should be reexanuned in the hight of contempurary knuwledge
respecting the purposes uf the Fourteenth Amendment and fhe effects of
rauial segregation.”® But the Court’s insistence vn the individual’s “personal
and present” right tu the *“same treatment™, regardless vt race, 1n the vontext
of the intangible and psy hulogieal factors nvolved in thuse cases, demon-
strated that the Plessy ductnine had vome 1o the brink of 1ts grave,
I believe 11 1s fair 1o say that withuut these fuundation stunes; the results
of the 1954 Publiv Schuol Segregation Cases would have been very different,
There are several reasuns why the 1954 deusions were far moge dramativ

\

E

than the“carlier decisions: ™
 The ecarher rulings tended to be stated in terms of “discnimination™
without Jlearly fauing the truth that racial separation enforeed by law
wan never provide equality and always results in unequal fauilities for
mmority peoples.

The earlier ruhngs generally applied to a few persons. At that time,
few Negroes served on junes, went t law or other graduate schools, or
ate n ratroad dining cars, The 1954 rulings, however, mvolved elemen-
tary, junior and senior high schouls, and the press created o nation-wide
awareness that the deusions would affect virtually all the public
schools 10 the South and burder states with their hundreds of thou-
sands of pupils and the emotions and fears of milhuns of parents and
other relatives:

The mmpurtance of the cases was emphasized by the fact the the
Supreme Court, atter hearing argument i 1952, set the vases tor rear- .
gument on five questions in the 1953 Term, and after 1ty May 17, 1954

*deustons, ordered another re-argument on the form of the decrees
before nswing thein in 19557 This procedure heightened nanonal
imnterest and suspense 1 & manper not equ. ' until the Court's recent
decisions m the abortion eases.®

The Court underscored the importance oo cuhngs by issuing a
unaninous vpiion remarkgble for its Jdanty and sumphaty - which the
entire country could readily understand. The Brown opmion squarely
stated that 1t was directed against the prinuple of ravial >cgrcga\_ion

N 1
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itseﬂf, “even though the physical facilittes and other ‘tangible’ factors
may be equal™.” Whatever doubt remained as to the Court’s mntention
to f.lestroy the “separate but equal” doctrine was disstpated the follow-
ing! Monday, when the Court decided six more cases involving under-
graduate university and college education,'® golf courses,'! public
hoixsing,' * and a municipal amphitheatre.!? In three of these cases, the
Court denied petitions for certivrari where the lower courts had ruled
against racial segregation. In the other three cases, where the lower
courts had upheld racial distmetions, the Court granted the petitions
and remanded the cases for reconstderation in light.of the Pubiic School
Segregation decisions of May 17 .
The 1954 decisions greatly accelerated the crumbling of the walls of

Phineas Indritz

1acial segregation, They cataly zed a nationwide regxanundtion, reevaluation,.

modification and abandonment of the previous legal and traditional patterns
of segregation by race. In many instances the changes vccurred rapidly, with
voluntary acceptance. In other instances, the change was much slower, as the
defenders of segregation fought to maintein the starus que or to apitalize on
the “deliberate™ rather than the “speed” in the Court’s 1955 formula of
“with all deliberate speed”, They resorted to every ubstructive and delaymg
tactic that ingemous, determined and stubborn enenues of freedom could
“devise meluding “massive resistance”, “interposition”, gerrymandenng of
school boundaries, violen.e and other extra-legal pressures, legislative mvesti-
gations, persecution of uvil nghts vrgatizations, closing of schools and other
public taziiies to avord desegregation, community tnertia, drawn out
" Shitigation. and mususe of public funds tu finanee other dences_'w evade or
delay integration, v ’

T

out the “separate but equal”underpinning of gyvernmentally enforced racial
sepregation, they set the stage for a fundamental revolution in vur laws and
socral patterns. Previously we had o fight against laws requuring racial dis-
camunaticn, The 1954 deuisions enabled us to turn our attention to the
enactment and éaforcement of luws profubtting raual disennunanon. !
; The 1954 de stons were thus the foundation stones for the Civit Rights
Acts of 1957, 1960, 1964, 1965, 1968 and 1972. On this foundation, the
‘ommnsion on Civil Rights, established by the 1957 Act, developed the data
nd published the report wluch lad the essential groundwork for o steady
tream of legnlative and administrative effurts to end raval discrinunation m
our naiton, These Civil Rights Laws gave Iife to the Fitteenth Amendment's
profubition agamst race discrimunation n votiig, and prohibited discrimina-
tion - places of public accommodation and i the expenditure of public

N 1»;;; 5
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funds in housiug, schouls, hospitals, and many other aress of community
activity, and estabhished the Egual Eniployment Opportunity Comnussion 1o
tuster nondnsmmum\lm\n it empluy ment. These laws and the resulting count
decistons have firmly set wur nation’s policy un the road tuward the eventual® ™
end of racism. “\\ :

The joun{c) over the past twenty years has not been easy, nor has it
been as fust ur as suceessful as we had hoped, or as it ought to have been. We
are still fighting the battles of widespread disciinunation in employment. The
recent efforts {0 enact anti-busing legislation m Cungress, both in the Educa-
tion bill and w the Energy Emergency bill, sharply remind us that the battle
aganst racially discriminatory legislation ts still tou much with us.

Nor have we yet completed the constitutional battles over the placz of
race 1 our national life. Every Term of Court has seen new judicial decistons
refining the .issues and Qe extent of judicial remedy agdinst race discrim-
ination:

(\hsseéenauon Laws
Loving v, Virgmia, 388 U.S. 1 (1967);

Housing
Rewman v, Mulked\ 387 U.S, 369 (1967);
Jones.v. Alfred H, Mayer Co., 392 U.S, 409 (1963), %,

Hunter v. Erickson, 393 U.S. 385 (1969);
Trafficante v, Metropdlitan Life Insurance Co., 409 U.S, 205 (1972);
Recreational I-acilitics
Sullivan v, Little Huntng. Park, 396 U.S. 229 (1969),
7'111::81’;13 t. Wheaton Haven Recreation Assocuation, 410 US. 431 °
¢l |
Schools . p
Griffin v, Prince Edward School Board, 377 U.S, 218 (1964),
Green v. County School Board, 391 U.S, 430 (1968);
Raney v, Board of Education. 391 U.S, 443 (1968); .
L.S. v. Montgontery County Board of Education, 395 U S. 225 (1969),
Alexander s, Holmes County Board of Education, 396 US, 19 (1969),
/ Northcross v, Memplus School Board, 397 U.S. 232 (1970),
I S-.mnn()»7~ Charlotte-Mecklenburg County Board of Education, 402 U.S.
“ F(1971);
Wright v."Counctl of Emporte, 407 U.S. 451 (1972);
LS. v. Scotland Meck Board of Education, 407 U.S, 484 (1972).

Most of these deutsiuns have helped strengthen the principle enundiated
78 years ago by the fust M, Justig Haslan'in hts immortal dissent in Plessy v,
Ferguson.' ©... Our Constitution iysolor-blind, and neither knows nor
tolerates Jasses among utizens. In respect uimll nghts, all citizens are equal
betore the law.” "

[t s regrettable that & few decisions Liave tun counter to that trend, such
as Evans r. Abuey,'® and Moose Lodge No. 107 ». Irvis'7?

Two sets of cases ate now pending before the Supreme Court which test
the direction i which we are now travelling.

In the Detront School eases'® the pupils in the uty schools are seventy-
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five percent black, while in the surtvunding suburban schouls the pupils are
over ninety-eight percent white. The lower courty ruled that the school dis-
tricts, a5 subordinate umits of the state which has basic responsibility tor
public cducation compatible with the Constitation, must;end the school
segregation on a mietropolitan basts and acruss  the exnting schoul district
lines, rather than only within the City of Detroit,

The U.S. Justice Department argues, as 1t did in the Richmond, Virginia
school case, on which the Supreme Couit divided gt last year,'® that
remedies for unconstitutiondl schoul segregation nm)\cxlcnd beyond the
bouridaries of a single school district only if, and to the extent-that, unconsti-
tutivnal acts of segregation have directly altered or subsl?nlmll) affected the
racial composition of schools in more than one school distyiet,

[t seems to me llmt the state has responsibility tor‘ providing unsegre-
gated public education,?® that schuol distincts are suburdl;mlc agencies of the
state, and that if ractal segregation uecurs in ¢ metropolitan ared, the state has
the responsibility to alter its schoul boundary lines, or to make other appro-
priate arrangements to terminate the raadl segregation, A more difficult case
would be.one involving school districts across state hines, such as the District
of Columbia whose pupil pupulation, is largely black and 1s surrounded by
Virginia and Maryland with largely white pupil populations.

’ The case of DeFums v, Odegaard,*' 1s much more difficult. May a State
agenvy use race gs the basis fur discrinnnating in favor of persons of inimority
groups and against ¢ person of the majonity group, by rejecting the appliva-
tion for admussion 1nto 4 state law school of 4 person of the majority group
while adnutting persons of minonty groups with lesser qualifications?

In thiy case, the University of Washington Law S.hool received 1,601
apphications for admission tu 150 upenings. It divided the applicgnts into two
groups one consisting ot black Americans, Chicano Arflericans, American
Undians and Philippine Americans. The other group consisted of all others—
whites, Chinese, Japanese or otlier Asian Americans, fureigners, ete. Their
qualifications were compared separately. Forty -four minonty applicants were
aceepted, thirty-eight of whom upparently scored less un the Predicted First-
Year Average formuls used 'by the law school than did DeFunis, 4 white
apphicant who wuas nut aceepted. (OF the forty-four nunonty applicants
accepted, ughtun actually enrolled.) DeFunis sued, Jaiming he was dented;
admittance to law school solely on_the basis of ravial discnmination. .,

The case has become the torum for a major conflict umong those of us
*dedeated to the advancenient of il nghts, Long-established friends and
atlies m the civil rights struggle are arrayed on vppusite sides, each making
extrenie arguments,
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One side contenas that 1t 15 constitutionally required,.or at least permis- .
sible on a “voluntary” basis, to give preference, on the basis of race, to
persons of minonity groups at the expense of those not from a minority
group. The other side maintains that the Constitution prohubits a state agency
from using race as the sole basis for giving p eferred treatment to some
persons over others, ‘

Both sides apparently agree on the propriety of “affirmative action”
which assists disadvantaged students 1n overconung cultural or economic
handicaps, which seeks to recruit n areas and institutions where minority
students are present, ur which provides special educational preparation to the
scholastically handicapped, both before and during school attendance

Those who support the university say that the Court’s decisions against
race 4s a constitutional crtenon.must he read in light of the fact that most of
them nvolved actions Jiscriminating against Blacks or other minorities, and
hence id not 1nvahdate using race as a uriterion for benefitting them. On the
other hand, the Supreme Court has sa}g that rules of selection must be based
on quahfications without regard to race, religion, sex or national origin, and
without “discriminatory preference for any groups, minority or majority”,*?
and must be *“fair and racially neutral”.? ‘ )

Those who support the umversity also argue that the state must discrim-,
nate on the basis of race i order to rectfy past disctiminations against
munority groups. On the vther hand, those who oppose the university point
out: ’

~ that there is no evidence that the university discriminated in the
past; : )

~ that the percentage of 1ts minonity students is about the same as the
percentage of such minorities in the Pacific Northwest;

— that the burden of the discrimination falls on individuals who did
not themselves discniminate and who, in fact, may themselves be
relatively disadvantaged; )

~ that the umversity’s critenion of race was based on the assumption’
that all persons of the mnority groups suffered actual cultural or
economic deprivation and the university made.no effort to ascertain
whether that was true for the particular individuals;

— that such assumption reinforces invidious stercotypes that all per-
sons of the minority groups are inferior and unqualified.

This case: poses a particularly sensitive problem for the Court. A broadly
phrased-optnion, either way, could have disastrous consequences, On the one
hand, 1t might_ hinder the desegregation process in higher education and in
employment under the affirmative remedial measures required by the federal
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government. On the other hand, to establish race as 4 constitutionally per-
missible cri;le‘ic.l for judging individual mert may 1n the long run reestablish
much of the color-line spirit of 2 sy ». Fergusun, and make the individual
less meritofious than his or her ancestry. .

Ironically, this case does not require the Court to venture mnto this
dilemma. Since at least fifty-five other “majority” persons were ahead of
DeFunis on the waiting list, it is questionable whether he would have been
reached even if none of the eighteen minority persons had been adnutted.
Furthermore, this case is virtually moot. It is not a class action or suit to
enjoin futire use of the challenged procedure, but involves only DeFunis,
who was admitted after he filed the suit and will graduate 1n June 1974.

Whatever the Court does, I hope it will avoid the pitfalls of an overbroad
ruling, while continuing to advance the promise of Brown v, Broad of
Education.

'~ Brown v. Board of Education, 347 U.S. 483 (May 17, 1954).
2 Bolling v, Sharpe, 347 U.S. 497.(May 17, 1954).
3: 339.U.S. at-634.
339 U.S. at 640.

“Ibid. at 641,

7339 U.S.at 6313 339 U.S. at 638; 335 U.S. at 826.
7= 349 U.S. 294 (1955).
3" Roe v. Wade, 410 U.S. 113 (1973), Doe v. Bolton, 410 U.S. 179 (1973).

%7 347 U.S. at 493.

10 State of Florida ex rel. Hawkins v. Board of Control, 347 U.S. 971 (Flonda);
Tureaud v. Board of Supervisors, 347 U.S. 971 (Lousstana), Wichita Falls Jr. Col-
lege v. Battle, 347 U.S. 974 (Texas).

"' Holcombe v. Beal, 347 U.S. 974 (Texas),

17~ Housing Authority of San Francisco v.'Banks, 347 U.S. 974 (Cahforma).

3= Suir v. Louisville Park Theatrical Association, 347 U.S. 971 (Kentucky),

Y4~ District of Columbra v. John R, Thompson Co., 346 U.S, 100 (1953).

5= 163 U.S. 537, 559 (1896). .

6= 396 U.S. 435 (1970).

7= 407 US. 163 (1972).

V8= sfilliken v. Bradley, No. 713434, Allen Park Public Schoals District v. Bradley, No,
73435, The Grosse Pointe Public School System v, Bradley, No. 73436.

19- Bradley v. School Board'of Cuty of Richmond, VA, 338 F, Supp. 67, reversed 462
F. 2d 1058 (CA 4), atfirmed by equally dwvided/Court sub nom. School Board of
City of Richmond v. State Board of Education, 412 U.S. 92 (1973).

20- Brown, 347 U.S. 483, 493 (1954) which said that “education s perhaps the most
important function of state and loeal governments,” and San Antomo Independent
School District v, Rodriguez, 411 U.S.'t, 35-37 (1973) which said that education 1s
not “‘a fundamental right or liberty™ entitled to constitutional protection.

21~ No,73-235.

22~ Griggs v. Ditke Power Co., 401 U.S. 424, 431 (1971).

33~ McDonnell DouglasCorp. v. Green. 411 U,S. 792, 801 (1973).
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Twenty Years Later...

Constance Baker Motley

When the Supreme Court announced its decision in 1954 barring state-
enforced racial segregation in education that was only one part of its historic
decision. The more difficult second part was yet to come. In that May 17,
1954 decision the Court directed counsel for both sides to submit new briefs
in answerto questions 4 and 5. These quesuons dealt with the type of relief to
which' petitioners would be entitled. The five cases were also set down for
further arguments as to these questions.! As far as counsel for petitioners
were concerned that directive fell on a stunned, physically and mentally
exhausted crew of so-called civil rights lawyers.

. The five cases, which are collectively referred to here as Brown, were
first argued before the Supreme Court 1n December 1952. On June 8, 1953,
after initial arguments, the’ Court had set the cases down for reargument. In
an order issued at that time the Court propounded to counsel five multi-part
quesuons Three of the quesuons dealt with substantive constitutional issues
and two-dealt with the type of relief to be afforded should the petitioners
prevail.? We all*had the feelmg then that we were about to embark upon

* momentous times.

) Following the June 8, 1953 ordér, National Association for the Advance-
ment of Colored People (NAACP) Legal Defense Fund (LDF) lawyers
operated on g seven-day work week schedule. Months of research, confer-
ences, and debate involving historians, sociolvgists, legal scholars and lawyers
culminated in the memorable 235-page brief and appendix filed 1n September
1953. We, therefore, found the 1954 order for further briefs and arguments
- after two prior briefs and arguments incredible.
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I left the victory party 1n our New York City offices on the evening of
May 17. 1954 to full a speaking engagement a day or so later in Selma,
Alabama. Walter White, then Executive Secretary of the NAACP, had become
il and was uttable to keep the scheduled speahing engagement in Seima He
ashed me to go n his place. Upon arival in Selma, I was shocked to find no
rejoreing there, not even discussion. The center of Negto intellectuatl life in
that black-belt county was ¢ small Negro college struggling for existence in
the midst of what I had come tu.know as rural southern poverty. I have no
present recollection of what Isaid to the vverflow crowd in that hittle church
that Sunday afternoon. I du have the feeling, however, that whatever I said
must have fallen un deaf ears. The march from Selma to Montgomery to
enforce the long recugnized night of blacks to vote came a decade later.

When I returned to New Yurh work had already begun on the new
mandate. Up to this histurical juncture we never really had to confront the
harsh realitics of 4 pust-Brown era. We could no longer be umbivalent about
the cruual question of whether we wanted the Couit simply to order the
mmediate admussion of the naiied petitioners ur whether we wanted broader
class refiet, We had, of course, discussed these questions at great length, but
the post-Brown era was now here. Previously in 1950, after four years of
cttort, we had succeeded n gainung the admission of a few black students to
the Universities ut Teaas and Oklahoima on the graduate and professional
schuol level.® This took place withuut disruption or violence, despite predic-
tions to the contrary. But we and the nation had had no real experience with
large scale desegregation efforts i the field of education.

In the 235-page brief on the first reargument of Brown m December
JUS3, 1 answer to guestions 4 and 5, we had argued that the Fourteenth
Amendment requires that ¢ Jdecree be entered directing that petitioners be
admitted forthwith to public schouls ds the Court had ruled in che Texas and
Oklahoma vases. In thuse vases the Court’s rationdle had been that constitu-
tonal nghts are persunial and present and theretore could not be postponed in
the nterest ol _peniutting the state time to mahe necessary adjustments.
Manitestly, those cases were distinguishable in an equity wontext. At the
graduate and professional school level southern states had not set up a dual
network of graduate and protessional fachties for blachs. The number of
blacks seehing advanced degrees was mumimal. The out-of-state scholarship

program, held unconsututional i the Guines case 1n 1938, had been devised

to circumvent the state’s ubligation n this respect.? Citation of these grad-
uate and protessional school cases, theretore, did not help the court in its
perplexing task. .

Moreover, the (ourt must have tound our “forthwith™ argument ambig- ~




Constance Baker Motley

.

uous 1n view of the caption which preceded 1t i which we said. “After

. careful consideration of all of the factors mvolved 1n transition from segre-
gated schoul sysfems to unsegregated school systems, appellants know of no
reasons of considerations wlhich would warrant pustpunement of the enforce-
ment of appellants’ nghts by this Court in the exercise of its equity
powcra.“q In other words, on the vne hand, we talked of the “transition”
from “segregated schoul systeins™ to “unsegregated schoul systems™ in the
caption and, on the other hand, we argued thereunder that the relief sought
was the mmmediate adnussion of appellants. The immediate adinission of
appellants dlone would nothave resulted n the suggested transition. The dual
school system would have remaned intact. '

Question no. 4 which theé Court wanted answered again read as follows
Assuming 1t 1s decided that segregation in public schools
violates the Fourteenth Amendment

(a) would a decree necessarily follow providing that, within
the hmits set by normal geographic school districting,
Negro children should forthwith be admitted to schools .

» of their choice, or

{b) may tlus Court, n the exercise of its equity powers,
permuit an effective gradual adjustment to be brought
about from exnting segregated systems to a system not
based on color distinctions?

This time in answer to question no. 4 we said, in essence, that the school
authortties must sull adnut pclmuners forthwith but could be given until
Sz.ptember 1955 to complete pn.n,qulane adnunistrative and mechanical
pru\.cdures necessdry tu adnut “The complatning chuldren and others sinlilarly
situated.™ We did not emphasize normal geographic districting becayse even
then we were haunted by the specter of housing segregation in the cities, We
were essentually idealists. We had visions most of the time of a.few black
JJuldren scattered among many white pupils in each Jassroom, the way those
ol us who were reared in New England remembered it.

Question no. 5 wiuch the Court wanted us to answer anew read;

On the assumption on which questions 4(a) and (b) are based,

and assuming further that t'us Court will exercise its equity

powers to the end descnibed 1n question 4(b), )
(a) should this Court formulate detailed decrees in these

Ccases; ] /
{(b) if so what specific 1ssues should the decrees reach; /
(¢) should this Court appoint a special master to hear evi- /

dence with a view to récommending specific terms for |
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such decrees;

(d) should this Court remand to the Courts of first instance |
with directions-to frame decrees n these cases, and if so,
what general directions should the decrees of this Court

. include and what procedures should the courts of first
instance follow 1 arriving at the specific terms of more
detailed decrees?

In answer to question no. 5, we argued that 1f the Court should-allow an
“effective gradual adjustment” from segregated school systems to systems not
based on color distinctions, 1t should not formulate detailed decrees but
should remand the cases to the Courts of first instance¥with specific direc-
tions to complete desegregation by a day certein,” We also suggested an
outside limit of September 1, 1956 in answer to question 5.® This would have
set an outside limit of more than two years after the May 17,.1954 deciston,
We further urged that a decision granting the school authonties before the
Court time “should be so framed that no other state mamtaimng such a
system is lulled into a period of inaction and induced to merely await surt on
the assumption that it will then be granted the same periud of ume after such
suit is instituted.”” Here we appeared to be reaching, 1n effect, for relef 1n
suits not yet instituted, but the constitutional limitations of due provess were
readily apparent. What we really wanted was some statement from the Court
to the effect that it hoped the rest of the south would accept 1ts degision as
the law of the land and avoid a multiplicity of similar suits. ‘ :

Much to our surprise, on the second reargument in the Fall of 1954 the
Court requested-us to file still another brief solely on the class action aspect
of these cases, i.e., the extent of the class and the effect of a decree on
members of the class not before the Court. We, of course, argued that mem-
bers of the class not before the Court were entitled to the same relef as the
named petitioners, This additional bfief was required because the respondent
school authorities had argued that in so-called spurious federal Jlass actions of
the type brought in the Brown cases relief cuuld L utforded only to those
petitioners actually before the court. In so-called true class actions In the
federal courts all members of the class were bound by the judgment and
therefore entitled to relief whether present or not. This was a transparent
attempt to limit the impact of Brown to the few remaining named pet-
tioners. The cases had been pending so long that some of the petitioners had
already finished school. We defined the class in that particular bref; as all
those: attending and qualified to attend school 1n the particular school system
before the court.!® ™.¢ Court agreed. On the surface this.class relief argu-
ment again appeared inconsistent with our unginal forthwith stance as to the

~
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named petitoners, bu\i this was not necessanily sv. The Court could have
odered the named petitioners admitted forthwith and ordered unnamed
members of the Jass admitted within the vuter time imit of September 1956
which we had suggested. This would be Circuit Judge Potter Stewart’s solu-
tion 10 1956 10 a simular case in Hhidlsboro, Olwo.' ! However, | eannot recall
whether this was argued in the Brown case.

Although we vigorowly denvuned the policy of gradualism in the briefs
we submutted, we privately feared that that path was wevitable as far as
implementation of Brown was concernied. In September 1953, before the
Court’s '54 deunsion, the Tupeha, Kansas School Buard had adopted a resolu-
tion to the effect that its schouls would be desegregated as rapudly as practic-
able. At the time of the second reargument, only fifteen pervent of the 700
Negro elementary Ss.huude? vut uf a tutal elementary schoul population
ot 8500 had been adnuited to white schouls 1n Tupeha, There segregation had
not even been compelled by the state, it was simply pernutted in the elemen-
tary schools and only 10ty school distriets, Topeka was at the opposite end
of the spectrum with relation to communities like Clarendon County, South
Carohina and Prince Ldward County, Virguua where segregation was compul-
~ory and black pupils gieatly vutnuibered white pupils in the public school

As noted, 1t was all too dear even 1n 1954 tha‘t‘; there were severe limits
to the judrenal process. The courts were simply without power to enforce
their decrees agamnst deternuned official vppusition, But we never dared to
speak of the probuble need for federal troops to enforce the Supreme Court’s
decsion 10 answer tu the south’s prediction of massive resistance. Our hope
after the secund reargument was sumply that the court would not formally
substitute the philusuphy of gradualism.for the discarded doctrine of separate
but equal. The phrase “‘with all deliberate speed” was indeed unfamiliar
but, at the same tme, its Jéjd e quality was inescapable. It required no
crystal ball to discern that gradualism had a new name and the South had a
heense for delay. As the Eighth Cirewit Court of Appeals said a.few years
fater:*? :

It is, we thank, quite generally recognized that a solution
to the problem of effecung desegregation will in most instances
have to come through a series of progressive, transitional steps.
And the Brown decisions appear to permit of the handling of a
situation n this manner, provided the school district engages in
making a “reasonable start toward full compliance™ and contin-
ues to move forward with “all deliberate speed.”

That then unfamthar phrase ushered in the era of tokenism. Pupil assign-
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ment and grade-a-year plans suggested by the federal government n its
amicus curiae brief on the first reargument were devices by which tokenism
was effected. Gradually, and with agonizing frustration, a few more black
students were admitted to all-white schools. It soon became apparent that we
would have to force a broader implementation of Brown. -

We then becarne “disestablishmentarians™.!® We commenced franmung
complaints in school desegregation cases in which we requested i our prayers
for relief the “disestablisiment™ of the dual school systems and the merging
of these separate entities into a unitary system. We argued that Brown im-
posed on school officials operating dual school systems an affirmative duty to
take action to merge the two systems, and that Brown was not.simply a
prohibition against denying a black student who might apply adimussion to a
white school. This argument fell on some other deaf ears.

Urging that black teachers be assigned to white schools as a part of the
€ teaching of Brown redefined our goals for a bewildered black community
which still wonde:ed what would happen to black schools. On the other
hand, this broader approach probably increased resistance to Brown in those
white communities Qich viewed black teachers as inferior.

Most southerners had undoubtedly come to believe in 1959, when we
first ddvocated “disestablishmentarianism™, that the worst result one could
expect from the Supreme Court’s decision was some blacks in schoul with
whites. And the majority of the white population in the rest of the country
probably hoped we would accept this new vompromise of constitutional
rights, especially after federal troops "had to be sent into Little Rock to
enforce the right of a few black children to enter the high school there.

This narrow view of the impact of Brown had also settledyupon a large
part of the black community which found the price of desegregation too
high. For example, schools in Little Rock had been closed for a time, the
University of Georgia had also been temporarily closed 1n a back-breaking
effort to secure the admission of two students, all schools 1n Prince Edward
N County had been closed and remained closed for a decade, the best black
teachers were being assigned to white schools, the best black students were
being admitted to white colleges, and the best black pupils were being as- ‘
signed under pupil assignment to white schools. This more restnicted view of”
Brown thus became a major roadblock to wider implementation. .

We lawyers had also avcepted the fact that in the deep south the need for
getting started was paramount. Desegregation had gone forward 1 the Dis-
trict of Columbig, Delaware, Kansas and some other boider states, but every-
one knew where the real problem was. We were so anxious to get on with the
business of desegregation in the deep south by 1958 that we abandoned the

»
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Clarendon Copnty, South Carolina and Prince Edward County, Viugima suits,
two of the original cases argued with Brown, until urban communities with
‘predominantly white school populations had been desegregated. We did this
because black pupils outnumbered white pupils by about 7-1 in those
counties. A suit was filed in Atlanta pursuant to this strategy in 1958, fol-
lowed by the filing or pushing of suits previously filed in other major south-
ern cities.
Our best laid plans for speeding desegregation were derailed, however,
not only by the unfamiliar phrase with which we had to deal but by the
" confluence of many other foreseen and unforeseen events. As blacks began e
" marching to the beat of a different drummet, the south could not believe 1ts
ears. It retaliated with massive resistance to school desegregation-as promised.,
We had been forewarned of massive resistance in the deep south, but we did y
not know when or where it would strike or what form it would take. .
We did not realize, for example, that by pushing for desegregation on the
college level in Alabama and by supporting the Montgomery bus boycott
1956 we would bring on retaliatory action from state authorities which
would have the effect of barring the NAACP from operating 1n Alabama for
years. Alabama invoked its foreign corporations law and demanded the mem-
bership list. Other states nstituted legislziive investigations of the NAACP
and the LDF. .
Antiquated legal concepts such as barratry, champerty and maintenance
were resurrected and reenacted into law in Virginia in an attempt to castrate
the' legal effort whith culminated in the Brown decision and to prevent its
implementation and expansion into other areas of the public life. These
terms, aimed at controlling the conduct of lawyers as well as laymen, em-
bodied prohibitions agafixist stirring up Litigation, financing of law suits, and
“ambulance chasing”. . -
Plaintiffs and prospective plaintffs in school desegregation cases were
visited with economic reprsals. Others were frightened off by the mere pros-
pect of such reprisals. Negro teachers and principals, an important segment. of
the cconomic life line of the blak communities, were threatened with
retrenchment, .
We had not anticipated that the black community 1 Montgomery,
Alabama would spontanevusly strike out on its own desegregation program in
1956 and spark the antisegregation revolution in the blak community for
which Bruwn had prowided the momentum. We had antivipated bringing suits
in the deep south after Bruwn to desegregate other public faulities but vur
sainted Rosa Parks “jumped the gun.” The sut, filed in 1955, for admisston
of two Negro women to the University of Alabama, had been proceeding
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3
peacefully until then. Suddcnl), massive resistance emerged with some more
unfamiliar phrases “nuilification and mterposition” as well as threats of
violence and official outbursts of defiance of the Courts.

The lack of strong support for the Brown decision on the part of the
Executive Branch of the national government in_1954-and the years immed-
iately thereafter not unly fed ambivalence about the correctness of the deci-
sion, but also emboldened southern governor and state legislators.  An
avalanche of anti-Brown statutes had to be delldared unconstitutional. Our
case load was mounting. Big money was hard to come by. :

The Internal Revenue Service was persuaded 1n 1956 that the NAACP
should divest itself of the formidable tax exempt Legal Defense Fund lest
that tax exemption be taken away. This was a.highly sophisticated body blow

o the organization and its legal arm, inflicted by the national government. It

fnghtened the leadership, led to nternal urgdmldtlondl strfe which greatly
weakened both organizations, wrecked all plans for building black and white
community support and for an orderly, coordinated progression of school
descegregation lawsuits and lawsuits in other arcas. - -

As a separate entity, the NAACP later, but perhaps prematurely, as some
have claimed, carried the fight to de factu segregated school systems in the
north and pressed for an even broader construction of Brown which had not
been argued in those cases by wounsel for petitioners. Bruwn had concerned
itself only with state-enforced segregation and .ot with segregation resulting
from residential patterns. The problem was, however, if the NAACP had not
responded to the demanq,:fo'r action 1n de facto segregated school situations
in the north, some utheruorgummtlon would have done so. One of the things
we had learned by 1965, when these northern school vases got under way,
was that we lawyers would not control the course of history. Our role was
simply to represent those who demanded actioh by the state. Moreover there
were many school situations in the north resulting from school board action
and the_action of other public offivials which were (learly within the con-
teraplation of Brown.

The Freedom Ruders ignited the flames of massive resistance in
Mississippi. That offical resistance collided head-on with our efforts to gain

_ the admission of a single Negro to the Unwversity of Mississippi. Although we

Tad been prepaning the suit for months, when T walked into friendly Judge
Mize's court roum in the Federal District Court 1n Jackson a few days after
the Freedom Riders had arrived, he remarked to me that we had picked the
wiong time to file any such suit. He had remembered me from 1949 when
Judge Robert L. Carter and | filed suit to equalize Negro teachers’ salaries in
Jackson. We were perhaps the first blak lawyers Mississippi had seen 1n court

18 »

FRIC

Aruitoxt provided by Eic:

<3




Constance Baker Motlep
since reconstruction. The admission of James Meredith to the University of
Mississippi vost the federal government millions of dollars. When I received an
invitation a year or sv ago from hlack law studentsiat the'University to speak
at the law school, although I could not go to see for myself how the univer-
sity had changed, I had long since concluded that the pnee of Meredith’s
admission was right;

When the Freedom Riders and sit-inners moved to u.emer stage 1n 1960,
all school desegregation suits in the south were Xmually abandoned by our
small, overworked LDF staff to take on a néw and equally difficult legal
battle. Plessy v. Fergusun,'*® the case which upheld separate but equal rail-
road cars, had to be overruled. The Civil Rights Cases of 1883,'S which held
the Civil Rights Act of 1875 unconstitutional, had to be reargued. The 1875
Act had been designed to secure the nghts of blacks 1n privately owned places
of public accommodation. Injunctions agamnst Martin Luther King from
Mbagy, ‘Qeorgia in 1962 to Selma, Alabama in 1965 had to be vacated. The
hundreds of jailed Freedom Ruders and sit-inners also had to be defended
aganrht iccal prosecutions. -

irmingham was awash with violence when our second suit to desegrc

gate the University of Alabama was filed in 1963, the first having failed. A
Federal District Court_promptly ordered the admission of two students.
George Wallace carned out his threat, made in conne.tion with the pending
Birmingham Public School desegregation suit, to stand 1n the schuol house
door, when the two black students were escorted to the university by federal .
marshals. Bull Connor, Chief of Police in Birmingham, had already turned his
water hese and his dogs on marching blacks. Dunng the Birmingham cam-
paign we LDF lawyers used to viutch that 7.00 p.m. flight from Newark to
Birmingham so often that the stewardess once said to us, “Y'all live in
Birmingham or New York?”

When Medgar Evers was kxlled in Jacksun that summer, [ gave stslsmppl
up “for dead.” I had been there 22 times on the University of Mississippi case
alone and so I figured my nine lives had run out. I shall never forget that trip
from Jackson to the Federal Court House in Mendian duning the Meredith
case. We were on our way to the Court House to file a contempt of court
action against the Governor of Mississippt who had called for massive resis-
tance on the part of every Mississippr official. Medgar was driving as he had
done so often. I sat beside him 1n the front seat. My secretary and James
Meredith sat in the ba.k. When we came to a famihar stretch of toad running
through a deserted wouded area Medgar said, “Don’t turn around now, but
we are being followed by a'state trooper.” James Meredith’s adinission to the
University of Mississippt Lust the black community Medgar Evers’s life.




Twenty Years Later

By the time we got back tu more than 100 pending school desegregation
wases in 1905, the Brown deuision was well on its way to being effectively
overruled by the in-migration of blacks to the decaying central cities and the
out-migration of whites to new suburban communities. When we filed suit to
desegregate the public schools in Atlanta, Georgia, in 1958, for example, the
school population was about forty percent black and sixty percent white.
Today, the school population of Atlanta 15 about eighty percent black.
Atlanta now has a black supenntendent of schouls and a black mayor. Thus,
while everything else in the public life of Atlanta 1s desegregated twenty years
after Brown, the schools are not. In New York City whites are now con-
sidered a minority in the school system.

In the deep south no school board came forward with a-plan of its own
to desegregate its schuols. A law suit had to be brought 1n virtually every
instanee 1f any movement toward desegregation was to be expected. Most
black parents remained fearful for the safety and emotional well being of
thesr children and black teachers continued to see vnly job losses for their
tanks. Relief from the impu.sible task of trying to carry a nation;wide load of
schoul desegregation suits came for the hard pressed LDF lawyers in the form
of cungressiondl authorization for Justice department sponsored schoul deseg-
regation suts by the Civil Rights Act of 1964. Of course, executive action
with respect to the brnging of lawsuits 15 wholly dependent on the domestic
policy of the wurrent administration but this monumental piece of legislation
meant that the national congress had vonce again assumed 1ts responsibility to
enact legislation to enforce the Fourteenth Amendment.

The years have indeed gone by. It 1s now twenty years after the Supreme
Court said segregation of Negro children in the public schuuls generates “A
feeling of mfenonty™ in them *“as tu their status in the community that may

“affect themr hearts and munds in a way unlikely ever to be undone.” In the
massive Je facto segregated schoul systems in urban America today children
of the “black 15 beautiful” era view pictures in their black studies classes of
black membersssitting on the Supreme Court, in the halls of Congress, in the
President’s cabinet, and at posts in all levels of federal, state and local govern-
ment. The status of blacks in the national community since Brown has
changed visibly. To the extent that upportunities for blacks to move into the
mainstream increase, Brown is implemented. Moreover, television, which
seems to have 4s much impact as elementary schools un the minds of young
children, now portrays blacks a people who use the same toothpaste as their
white wounterparts, eat the same cereals, and buy the same patent medicings.
1t scems that today Bruwn has little practical relevance to central city blac]éz.
Its psychologieal and legal relevance has already made an impact. Central city

-

/T




Constance Baker Motley

k4

blacks seem more concerned nuw with the political and ecunomie puwer
accruing from the new black coneentrations than they do with busing tv
eftect school desegregation. The dilémma for these bla ks 1> real. It 15 diver-
sified. but there is.now & new national black community with pride in wselt
and its accomplishments, ,

. Inaddition it appears that it may be meanmgless to talk about feelings of
inferiority to a black youth in the central uity where blacks no longer con-
sider themsd\es inferivr tu whites and no lunger believe that any institution
which is all white is necessarily goud and ought to be integrated. Brown has
been a second Emancipation Pruclamation in that it has freed blacks from
their own feelings of inferiority and absolved the white leadershup class of its
teelings of guilt. Thus, the rationale tur Brown may have slipped away. It may
need a new rationale that gues sumetlung like this. Segregation is bad because
the only way blacks wan get an equal eduwation 15 tv go where the money is.

We conceded in the Brown wases that the facihities provided black chil-
dren were equal to thuse provided white Juldren. We did this because we
sought to eliminate any possibility fur anuther deuision based upon separate
but’equal. We wanted the Court t rule squarely un the isue uf segregation
itself. There had been envugh cases like'the Texas and Oklahuma wases based
upon a finding that equal fauiliies had not been provided fur blacks. We also
had the feeling (as a result of this seites uf cases which began 1n 1936 with the
admission of Donald Murray to the law schoul of the University of Maryland
pursuant to an order ot the highest wourt uf that state)'® that the tme had
come for black Americans to claim Charles Summner’s legacy.'” Our conces-
sion has been constraed, it seems, a5 a prolubitiun against looking anew at the
physical equality issue in all black central city schools, -

Consequently, for the future, it appears there are twu very difficult legal
problems dhead stemming frum Brown. One is that pused by the quahity vt
education aftforded the black puur i segregated inner wity schouls. The other
is that presented by the presence of 4 new black muddle cass seeking “repara
tions™ when it comes tu adnussion tu higher educational facthties and tujub
opportunities in the school system’s upper echelons.

In retrospect, it is difficult now to say whether desegregation of the
publiv schools would-have prugressed more rapidly if the Supreme Court had
adopted petitioners’ view of the type of relief tu which they were entitled
and had never invoked the phrase * with all deliberate speed”. What can be
said with some certamnty is that withuut Brown there would not have been 4

#civil nghts revolution.
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Twenty Years Later

1-

Brown v. Board of Education of Topeka, 347 U.S. 483 (1954). The Court said
“Because these are class actions, because of the wide applicability of this deci-
stun, and because of the great vanety 8 local conditions, the formulation of decrees
in these cases presents problems of considerable complexity. On reargument, the
wnsideration of appropnate relief was necessantly subordinated to the primary
question- the constitutionahity of segregation n pubhic education. We have now
announced that such segregation is 4 demal of the equal protection of the laws. In
order that we may have the full assistance of the parties in formulating decrees, the
ases will be restored to the docket, and the parties are requested to present further
argument on Questions 4 and 5 previously propounded by the Court for the reargu-
ment this Term. The Attorney General of the United States is again invited to
partiipate. The Attorneys General of the states requinng or permitting segregation
in publiv education will alsu be permitted to appear as amici curiae upon request to
do so by September 15, 1954, and subimisston of briefs by October 1, 1954,

2= Brown v. Board of Education of Topeka, 345 U.S. 972 (1953). The five questions

2
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read as follows: .

“Each of these cases 1s ordered restored to the docket and is assigned for
reargument on Monday, October 12, neat. In their briefs and on oral argument
counsel aré requested to discuss particularly the following questions insofar as they
are relevant to the respective cases: .

1. What evidence 1s there that the Congress which submitted and the State
legislatures and conventions which ratified the Fourteenth Amendment con-
templated or did not contemplate, understood or did not understand, that it
would abolish segregation in public schools?

2.1f neither the Congress 1n submitting nor the States in ratifying the Four-
teenth Amendment, understood" that compliance with it-would require the
immediate abolhition of segregation in public schools, was it nevertheless the
understanding of the framers of the Amendment
(2) that future Congresses might in the exercise of their power under sec-

tion 5 of the Amendment, abolish such-segregatiofi, or

(b) that it would be within the judicial power, in light of future conditions,
to Coons"ue the Amendment as abolishing such segregation of its own
force?

3.0n the assumption that the answers to questions 2 (2) and (b) do not dispose
of the tssue, is 1t within the judicial power, in construing the Amendment, to
abolish segregation in public schiools?

4. Assuming 1t 15 decided that segregation m public schools violates the Four-
teenth Ainendment Co-

(a) would a decree necessarily follow providing that, within the limits set by.
normal geographic school districting, Negro children should forthwith
be admitted to schools of their choice, or .

(b) may this Court, in the exercise of its equity powers, permit an effective
gradual adjustment to be brought about from existing segregated sys-
tems to a system not based on color distinctions? -

5.0n the assumption on which questions 4, (2) and (b) aré based, and assuming

_further that this Court will exercise its equity powers to the end described in

question 4 (1), S

(a) should this Court formulate detailed decrees in these cases;

(b) if so what specific issues should the decrees reach;

(c) should this Court appomt a special master to hear evidence with a view
to recominending specific terms for such decrees;

(d) should this Court remand to the courts of first instance with directions
to framne decrees 1n these cases, and if so, what general directions should
the decrees of this Court include and what procedures shotld the courts
of first instance follow 1n arnving at the specific terms of more detailed
decrees? )

The Attorney General of the United States i invited to take part in
the oral argument and to file an additional brief if he so desires.”

Sweatt v. Panter, 339 U.S. 629 (1950), MclLaurin v. Oklahoma State Regents
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339 U.S. 637 (1950); Stpuel v. Board of Regents, 332 US. 631 (1948).
4= Missouri ex rel-Gaines v. Canada, 305 U.S. 337 (1938).
5- At page 190.

5 At page 10.;

7= At page 24. - N

8- At page 29. N
9= At page 2. ’

"?' At page 4.

W= Clemons v. Board of Education of Hillsboro, 228 1 .2d 853 (6th Cir.) cert. den. 350
U.S. 1006 (1956).
2= pove v.-Parham, 282 F.2d 256, 259 (8th Cir. 1960).

13- appears that the first time a court used the word **disestablish™ with reference to

the requirements of Brown was in Parham v. Dove, 271 F.2d 132, 138 (8th Cu.
1359). There the court said: .

“The lack of any affirmative plan or action to disestablish the seégregatton
status which had unconstitutionally been set up 1n the Distnict, other than as the
Board might be called upon to deal under the provisions of the 1956 or the 1959
Act with some individual application for assignment to another schuol, weuld per-
haps not meastre up to the-legal and moral rcsPonSlblllly resting on a Board under
the expression and holding of the Brown casses.’

1= 163 U.S. 537 (1896).

5= 109 US. 3 (1883).

18~ pearson, et al. v. Murray, 182 A, 590 (Ct. of Appeals, Md. 1936).

7= Charles Sumner argued the case of Roberts v. City of Boston, 5 Cush. (Mass.) 198 )

(1849), in which he sought to secure the admission of black pupils 1n Boston’s

public school system to white schools long before the adoption of the Fourteenth

Amendment. He was later a Massachusetts Senator and the leader in the Congress

with respect to post-Civil War Amendments and civil nghts legislition destgned to

enforce those amendments.
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Delaware’s Contribution to Brown

Louis L. Redding

I am somewhat embarrassed at being included in this panel which 1s
composed almost entirely of experts in the broad field of civil rights and civil
liberties, because I am not an expert in constitutional law nor am I an expert
in that narrower division of constitutional law which mught be called civil
rights and civil liberties. I am just a pedestrian, journcyman lawyer wio
happens to have been practicing in a state where the necessities of the situa-
tion made me participate in civil rights activities,

But one does not have to be deeply versed in constitutional law to feel
the kind of urge that black lawyers all over the United States sometimes feel
which impels them into this kind of activity. I think that perhaps one of the
leading exponents of involvement was a man who in my youth was certainly a
mentor of mine through his {vritings, Dr. W. E. B. DuBois. When I was a child
as NAACP members, we took in our home The Crisis, the organ of that
organization, of which he was the editor. My parents bought his books, and I
grew up on the kind of social philosophy that Dr. DuBois espoused. [ remem-
ber among other things a description that he gave of the status of black
people .in this country, and he said (and he said this just about a year after
Plessey v. Ferguson): “They do not share, speaking of black people, the full
national life because there has always existed in America a conviction varying
in intensity but always widespread that people of Negro blood should not be
admitted into the group life of the nation, no matter what their condition
might be.” .

So prevalent was this conviction of the propriety of the exclusion of
blacks from normal participation in community hife m the state 1n which I
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was adnutted to the bar, that, at the time of my admussion, racial discrimina-
tion had been challenged in the courts in only one case, that of Neadl v
Delaware. In this case which went to the United States Supreme Court that
court reversed the onwiction of a Negro- who had been sentenced to be
hanged, and reversed that conviction on the grounds that Negroes had been
excluded from the Grand Jury which.indicted the defendant.

~ In many areas of commumty hfe in that state there were positive consti-
tuttonal or statutory provisions impostng discrimination  in public education
at all levels, in places of public accommodation, such as inns, restaurants,
theatres, 1n public carriers. 1 should, 1 suppose, for the sake of accuracy,
acknowledge that although leguslation permitted segregation in public carriers
it had never actually been practiced. Legislation commanded racirl segrega-
tion 1 public and in private hospitals, and though they received public sub-
sidy, they followed the practice of raual segregation. There was racial segrega-
tion in seating in courtrooms, and 10 those same courtrooms blacks were
rarely, 1f ever, addressed by the normal terms of civil respect, “Mr.” or “Mrs.”
1t was also notonous that differential pumshment (unfavorable to-blacks) was
meted out to whites wonvicted of crimes victimizing blacks, and to blacks
convicted of offences aganst whites. There was segregation in jail. In employ-
ment, blacks were refegated to the physically most arduous and most
unattractive work. And the appointment of a black to the most menial job in
state or county ur munivipal government was a noteworthy event. As [ look
back upon that dreary picture of segregation n all aspects of community life,
the only redeeming feature 1 can remember is that the so-called Public
Library,—1t was called a Public Library but 1t was privately endowed was the
one wmstitution 1 all of community life that 1 can think of where there was
never any sign of rauial segregation. And that, I can assure you, was the one
place where many black youths like myself, growing up in the community,
spent much of their time. ) ‘ '

Desegregating the University of Delaware

It was aganst this kind of community background twenty-five years ago
that a score of students from what was origmally called rather quaintly the
“State College for Colored Students™ sought to apply for admittance to the
undergraduate college of the University of Delaware. They were denied appli-
cation forms by the admumstrative staff so they simply wrote letters of
application to the state umwversity. All their applications were rejected. On !
their behalf [ wrote a letter to the President of the Board of Trustees of the
umversity. It detailed 1n four pages deficiencies at the black state-supported
college, deficiencies the accrediting association had documented and as a
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result of which had denied accreditation to the black college. It was, of
course,” this lack of accreditation that had motwated this group of black
youths to seck admission to the state university. My letter, addressed to the
President of the Board of Trustees, asked that he call a speuial meeting of the
Board of Trustees to act upon these requests for adnuttance, After a few
days, I" received his reply to my four-page letter~four lmes ‘typed on the
letterhead of the law firm that he had established after a tensyear stint as a
federal judge. (He was able to retre with full salary and reap the benefit of
the kind of corporate practice that Delaware affords a great many lawyers.)
Well, this President of the Board of Trustees sent me this four-line letter 1n
which he indicated that in his own gouyd time he would call a special meeting
of the Board of Trustees. So I wrote back and said 1 effect, *“Look, Sir, |
didn’t write to you in your capacity as a private citizen, I wrote to you as
President of the Board of Trustecs of the state university, a state agency, and
will you please respond to my letter as the prestdent of a state agency should
. ~Tespond”” He did send another letter, quite promptly, n which he stated that
he was calling a special meeting of the Board of Trustees of the umversity to
act upon these applications.

It would be a very nteresting thing if you knew the state, or if I could
give you the picture of the kind of people who made up the Board of
Trustees. The composition of the Board of Trustees of the state umversity of
course was provided-for by state law. a certain number were appointed by the
Governor, there were certain ex officio micmbers, such as the Supermtepdem
of the State Department of Public ustruction] and the President éf the
university. These members then appuinted: other members of the board, and

" of course_the other members were usually the very wealthy. Perhaps you
knowThe name “duPont™. There were about four members of the duPont
family on the board; the Chancellar of our State Court of Chancery was a
member of the board; the Chief Justice of the State Supreme Court was a
member of the board. Well, they held their special meeting, and I got a letter
from them which said something like this. “. . . Because the applicants do not
come within the description of applicants to this university as provided in a
certain resolution of the Board of Trustees, they are dented adnussion to the
university,”

Almost immediately we filed an action n our Court of Chancery, and
Delaware may be the last remaining state which has a separate court of
equity, presided over by a judge called “Chancelior.” This action that we
filed, prior to the decision in Brown v. Board of Education, was based on two
legal theories, the first that racial segregation in and of itself violated the
equal protection clause of the Fourtcenth Amendment. And we tell back on
.
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~

an alternative theory, n the event racial segregation was not held violative of
the Comstitution. The alternative theory was that the facilities at the black
college were mnfertor m quality to the facthties of the state university. Among
other approaches, we used a number of experts i an attempt to establish that
the facihties at the black colleges were mnterior to those of the state univer-
sity. After a somewhat lengthy trial, requinng a week or more, the Chanceéllor
rendered a dectsion. Hle stated that, considenng prior decisions of the United
States Supreme Court -he could not declare segregation in and of itself’ viola-
e of, the Constitution, However, he deaded in favor of the black applicants
on the narrow ground that the facihities were unequal; and ordered the imme-
diate admusston of the young pevple who had applied tor admission. That
deciston was rendered in August, 1950. £
Soon after events in the state caused the Tiling of two other cases in the
Court of Chancery, and these- cases became part of the case deaded on May
17, 1954, Brown v, Board of Education of Topeka.

Schoo! Cases in Delaware

In a small rural community called tiockessin, Delaware, where the Dela-,
ware hills begin to verge to southeastern Pennsylvania, an elderly couple }
had adopted a hittle gurl. On wintry mornings the mother wiitched as a school
bus passed her home transporting white children to the “white” elementary
school in the village. There was no bus to carry black children to the
“colored” school although en route to the “white” school the bus with white
pupils did pass the “colored” school. One’mormng the elderly mother ap+
proached the bus dniver and requested him to stop for her six-year old daugh-
ter and to leave her at the “colored™ school, which he passed on the way o
the “white” school. The “colored™ school was about two miles from the
home of this child. The bus dnver told the mother that his “us was for white
children and therefore he could not arry her child. Successively the mother
wrote to the school principal, to. the State Superintendent of Education, and
v to the ‘governor of the state. But all replied, n substance, that the bus was

for pupils at the white school and not for pupils attending the black school.
Finally the mother came to Wilnungton to talk to a lawyer, and she
_showed him copies of her letters seeking to get her child on the bus and the
rephes. What the mother indicated to the lawyer was thay she wanted her
daughter to nde to the w“colored” school on the school bus because she
believed that some part of the taxes that she and her husband paid contri-
buted to the purchase of that school bus. .
What the lawyer told the mother was that he would not be interested in
. trymng to-get her chuld on that bus merely to ride to the “colored” school, but

-
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that if she were interested 1n having her child nde the sthoul bus with the
white children to attend the school to which they went, he would undertake
to see 1f that would be accomphshed. Well, it way a marvellous thing to

watch 1t was 2 wopderful thing to watch this mother’s amazement at the®

proposal that she attempt, through a lawsuit, to get her Jhuld into the segre-
gated “white” school. And finally she agreed.

About the same time, 1n another commumty in Delaware, parents of
puptls of high schoo! age had becvume concerned that their children could not
go to the ingh school an the community in which they lived but had to take
public transportation mnto the uty of Wilmington which was about eight nules
away, to go to the only black high school maintained in the county. They
wént to the same lawyer, and simultanevulsy these two suits were, filed, vpe
to gain admittance to the “white™ elementary schoul, and vne to gain admat-
tance to the “white” high school.

Again, as 1n the college case, we sought to have the Chancellor dedlare
segregation, n and of 1tself, vivlative of the equal protection Jdause of the
Fourteenth Amendment. Again, huwever, the Chancellor said he was power-
less to du so because precedents of the United States Supreme Court pre-
uded um from so deading. However, he did dellare that he believed the
separate-but-equal doctnine should be rejected and that su\.h rejection must
.come from the highest court in the land,

Two years after the Chancellor’s deuision of Apnit 1, 1952, these Dela-
ware schoo! cases which I have dc‘s»nbed, with similar cases from Kansas,
South Carolina and Virginia and a separate case from the Distrct of Colum
bia, were decided by the Supreme Court in the historic event which we mark
today.

'
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Joseph B. Robison : . : '

[ am lakmg the hberty of guing back a hitle bit beyond, Brown to begin
my remarks todays. to an event that took place just about the ume that 1
slarled to work for the Amencan Jewish Congress in 1946. Duning that year
there had been a new wave ofly nchings i the south and the government,
under’ President Truman, responded as the government sq often responds, by
appoimmg d LomIMIsSION. Called the President’s Commuttee on Civil Rughts, it
- was headed by an industnalist, Charles E. Wilson, President of the General

Electric Company. Nobody expected anything to come of it.
The commuttee dehiberated for nearly a year and a half and finally came
out with its report, entitied, “To Secure These Rights.” It was really a
shocker and signalled a signmificant yhange in the nature of the civil rights
< movement in this country.

Evérybod) had expected the committee to wome vut for propaganda
and for brotherhoud and s forth instead, 1ts repurt condemned segregation J
without reservation and demanded. legislation, in short, redlly sweeping
changes 1n the whole appruach to uvl rights. It was the sort of thing that the
civil rights organizations, which then were a \ery small group, had been
demanding all along. i .

Unfortunately, the repurt met the fate lhdl government commission
12ports usually meet. In fact, [ tii..k there 15 a very interesting phenomenon
that vperates generally with respect tu commissions. They are almost always
more liberal than the commumty as ¢ whole. No matter how they are consti-
tuted, nu matter what kind of balanci. g of wnservative and liberal forees 15
attempted, they virtually always come out with a lberal report. This 1s
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because when they ieally look at the facts, lhe'y find that that 1s what 1s really
required. Unfortunately, the report is usually too liberal fur the country to
adupt. For eaample, wie diug gbuse commusston came out with ¢ demand for
vast Jhanges n the laws on that subject, yet its propusals have been pretty |
well ignored in the years since.

Similarly, the recommendations of the President’s Civil Rights Com-
duttee were not adopted for years, Ultimately almost all of them were adop-
ted. As a matter of fact, one of the most significant was the recommendation
that there be 4 permanent Cwil Rights Comnussion n the United States
government, and your president and the chairman of this meeting, Father
Hesbuigh, served with distinction on that commission. The segregation faws
have been condemned. There 1s a fair employ ment pr.u,lu.es law, there is a
fair education practices law, and there s even a fair lmuslng law, 4 national
t.m.,}muunt, law, which the President’s Comnuttee did not dare to recom-
mend. That was just a little bit too mwuch for them.

But following 1hc pattarn of wommussion recommendations z,enemlly,
these reforms were .n.hleved ten, fifteen, or twenty years after they were
formulated, with the result that the problems to which they were addressed
had dr.;;,tn.dlly hanged by the time the reforms went into effect, and nstead
of thoze:Teforms we needed others,

I suggest that this 15 a reflection of a problem in vurtsuctety, a problem
with which lawyers and organized wiste groups have to deal more effectively
thaen they have in the past. I refer to the general stodginsss of vur democratic
systemn. It always takes ten or fifteen years to put ntu effect the refouns (hat
we recugnize 1s necessary. (As Judge Motley has just shown, 1t has taken
years tu put into effect even the reforms required by the Supreme Court
deutsion in the Brown wase.) The result 1s that, by the ume the retorms go .
uito effect, the prublems are different and we no longer face the situation for
winch the reforms were designed.

Title VI RN ’ :

Foo exauple, une of the most important recommendations of the presi-
dent’s conmittee was Title VI, They did not call it Tutle VI, but that is what
1t 15 calted nuw. refer to Title VI of the Civil Rights Act of 1964 which bars ©
Jiscrinunation in any operation_financed by the governient. Thnfprovxsnun
embuodies ¢ really ubvious prinaple, 4 ple thiT should have been as-
sumied all alung under our constitutional s).sum. Is it not ear that, since the,
Constitution bars discrinunation by government agencies, any agency that
gets money from the government may not discriminate? ‘

The president’s commuttee recommended n 1948 that this principle be
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enforced by statute. But it was not until 1964 that i1y ,ecommendation was
finally put into effect. It has been moderately effective. However, by 1964,
the uperations financed by the federal government, and fitatieed i a hughly
discriminatory fastuon, had become o estensive that disenimuination had
become a deeply entrenched part of vur system and extremely difficult 10
eradicate.

Perhaps the most significant example of this 15 10 the field of housing
and your chairman was kind enough o menton that | have b&.en involved in
that to some extent. .

The first bills propusing fair housing legislation anywhere in the countiy
were introduced in the New York State Legislature in 1948, The first sigmifi-
cant one to be adopted was in New York City in 1956, The federal law was
not adopted until 1968. But 1948 wus the cntical tme. This was the periud
immediately after World War IF when the whole nature of the housing vpera-
nons .. this country was being vastiy changed. They were being recast largely
by a man named Wilhemi Levitt whe was creating monster housing develop-
ments, starting with Levittown, *.Y . Ths example was being tollowed all vver
* the country, .

If, at this cntical time, Levitt and others creating that knd of housing
development had begn purmad&.d by argument or cympelled by law to adupt
the prnciple of nondiscimination, the whole nature’ of vur suuiety would
have been changed. We would not have had the white suburban nowses
around our cities with the black cores in the center. Then we would have had
a society in which Brown could have been more effective, in which all the
reforms recomiended ty the President’s Committee could have been more
effective.

Unfortunately, we did not have the forees to persuade nor did we have
the law to compel. Lewitt adupted the “whites only™ policy which had long
been the general rule in the housing industry and all the other monster
developments that were created about the same time followed swit. By the
time we got the fair housing laws 1nto effect, the white nouse was already
there, Getting blach fanubies int. these large wlite developments became
extremely difficult. They did not want tu go, fur obvious ieasuns. Henee, the
pattern has more or less stayed the same despite the adoption of fuir housing
laws in a number of states prior 1o 1968 and, finally, the adoption of 4
federal law in that year.

This 15 not a phenumenon Limited to wvil rights, For examiple, the deu-
sions of the Supreme Court condemning legislative alapportioniient vame
too late tv save the uties. For years and years, the cities were under-
represented in Congress and in the state legislatures due 1o vutrageous
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malapportionment. The Supreme Court finally got around to condemning
. that practice but by that time there had been a massive shift to the suburbs
and legislative reapportionment benefited the suburbs rather than the uties.
Certainly, the problem is sull with us. Constder the 1968 Report of the
Kerner Commussivn, 4 surt of modern day version of the Civit Rights Commut-
tee Repurt twenty years earlier. This was the commussion  that was estab-
lished under the chairmanship of former Governor Otto Kerner of Ithnoss
after the nots i 1967 and 1968. It came vut with a marvelous set of reconr-
mendations, 81 of them, starting off with the necessity of reordering our
pauriies and spending less on the nulitary budget and more on domestic
affairs, Very fine recommendations. Very few of them hgve been adopted.
. They may be adupted in the 80s but they were designed to cure the prob-

. fems of the 60s not those of the 80s.

The Effects of Brown -

I ani not by any means saying that the Bruwn decision was useless or
that 1t had nu ipact, it was absolutely vital to all future progress. To begin
with, there 15 nv doubt that it pulled out the stopper on federal legislation.
There had been no wvil nights laws passed by the Unuted States Congress since
the reconstruction penvd. The Brown devisivn came in 1954, The first twen-
tieth century avil nghts act came in 1957, There was anuther in 1960, and
then the very broad vnes uf 1904 and 1968, These laws have certainly in-
creased the participativn of blachs north and svuth in dlf aspects of our lives,
and vastly inceeased Negro voting in the south and public office holding as
well, .

’ As une who s Josely involved, T find that one of the most striking
changes that touk place after Bruwn was a sharp nise in the level of public
awarenesy of the civil rights issue. Prior to 1954, anybudy 1nvolved in this

| ativity had to sweat bloud to get 4 stury twu inches long un the back pages

| of 4 m,wapapu. Maybe a lynching nught make the front page, maybe the
presiden 'y cunumittee’s repurt nught be on the front page for a day or so.

But therg was relatively hittle coverage of race relations in this country, n the

newspapgrs, 10 the magazines, and on the air. Since May 1954 there has been

@ tremespdous fluod of matenal un avil nghts, The sssue 1s never off the front

pages of vur newspapers fur long. It figures vie way or another in virtually

every prestdential election and in must congressivnal elections, It arises in
some form or other m almost every session of Congress.

A totally ditferent level of understanding has developed. Few question
now that we have a race problem or that there 15 sull a vast amount of
meyuality, And there 1> gt least sume understanding of the fact that we have

o
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to dov sumethmg abuut it, although there 15 sull serivus resistance in the anea
of action. |

I agree with Judge Motley that the decision of the Supreme Courl‘.‘m
1955 to apply its 1954 anti segregation ruling on a gradual basis was a
disaster. We cannot really know what would have happened 1f the Court tad
said, “Do it now.” Undoubtedly, there would have been an awful row but my
recollection of the pertod was that, i the months immeduately following the
)954 decision, the white south was in a state of shock. Up to that time, 1t
had been taken for granted that, when the Supremie Court issued a deussign,
you complied with it and they were prepared to comply with it. There
wuuld have been resistance. But it would not have been organized in lhe way
it was after the 1955 ruling, which gave the southern governments m.han..e
to revrganize and gnid themselves fur total war. It was d very senous mlslake.
‘I think that it was done with good will but it was a4 Jisaster.

The topic this morning is The Brown Decision. Reflec Yons on the
Contimung Challenge. In view of the fact that this meeting is Weing held at a
law school, the speakers are all lawyers, and most of the dud/em.c are lawyers
or law students, T presumie that we are concerned primanly with the continu-
ing challenge to us as lawyers. -

No doubt, we will want to pat ourselves on the back for what has been
accomplished in the courts and in the legislatures. | question, however,
whether the legal profession as a whole 15 entitled to do that, We have to
recognize that it was the lawyers who put segregation into the statute books
in the first place and it was they who put the segregation decisions into the
law reports.

1 am reminded of 4 prece by the wellknown humonst, Frank Sulhivan,
parddying the typical radio fanuly program. He presented “The Jukes
Family,” a “not-quite-bnight fanuly of the lower lower class.” At one point,

he has Ma Jukes complaining that the farmier down the rodad resented (with a

gun) their borrowing a few chickens “after the way we all pitched in an’
helped, the night his barn took fire.” Pa responds that *we wa'n't doin’ mot'n
our plan duty in helpin® put that fire vut. You know's well’s I du, "twas our
Buster set that barn afire,” Buster, uf course, being the firebug of the famuly.
How proud van we be a5 lawyers for what has been done for equality in view
of the fact that we have really been undoing our own bad work?

Of course, the job shead 15 not one fur lawyers alone. We consistently
sulve uur problems tuv late largely because we do not get enough guns to bear
on our targets. When the demiocratic system was oniginally adopted back in
the cighteenth century, it was the majunity of the people who needed 1t. It
way the mayourity of the people who were pour. It was the majonity who were
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anderprvileged, and were discanunated against by the legal sy stea. Hence, it
was ¢ neat and ctfective coneept that, if you gave the people puower to vote
and tu wontrul the guveIniient, the mgjonity would cure theur ills pretty fast.
By and large, they did. v

The trouble 15 that, tuday, the pour and underpnvnleged are & nunorty,
nout only 1 the racial sense but alsu in the sense that the poour people do not
wnstitute an effective wurking mayonity. Today, the majority of people are
relagively cumfurtable. They may be “prepared tu aveept the fact that there is
mnequdhity, that there 1> puverty, and that sumething should be done about it.
But there 1y nu way of sulving any of these probles that 1 not guing to hurt
the mgonty to some extent. They will have to niake some sacrifice. The
savrifice may be unly in the form of higher taxes, and this they view 4s bad
enough. But usually something more is demandéd.

My experience tells me that the majonty 1s not hkely to sacnifice readlly
Hence, if refurms depend un majonity consent as they do under our system
we are nut going to be able to achieve them unless we persuade the majority
that they are guing to be « lot mure uncumfurtable if the reforms are not
made. In other wurds, we will have to persuade the majonty, if only by
ratsing hell, that whatever price they have to pay is worth the candle.

This 15 going to mean a goud deal more than legal activity. The legal
techniques are there and the lawyers are there. What we need 1s more in the
way ol orgamzation, in the way of hell-raising by every legitimate form of
protest. If we achieve that, and there have been signs that it may be achieved,
we wan Juse the destructive time lapse between understanding what society
has to do and getting it done,
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Segf\(:gation Based on i,ahguage

José A. Cabranes

The discussion of Bruwn v. Buard of Education at this conference has left
few aspects of that deuision unexanuned. But our work here would not be
complete if we adjourned without considering another pernitous form of
discrimination in education that flounshes in our schools today virtually
untouched by the decision in Brown.

In Brown, the Supreme Court assumed the possibility that black schools
could be equal to those provided for white children with respect to physial
plant, curriculum, faculty and other tangible factors. The Court condemned
the scgregation of the facilities not beause they were different, but because
to separate children “of sumilar age and quahfications solely be.ause of their
race generates a feeling of inferiority as tu their status jn the community that
may affect their hearts and nunds 1n a way unlikely ever to be undone.” In
fashioning its devision, the Court reviewed souidl suience matenials indicating
the nature and extent of the detrimental impact of separate education on
black children. .

Racial segregation, the Court fuund, could instill a sense of infenionty in
black people that could affect its victims' soual and econumie relationships
throughout their lives. .

The poisonous experience of segregation in our-schouls continues despite
Brown. Schuol segregation affects not unly our various black communities. It
also distorts the lives of thuusands of Puerto Ricans, Chinese Americans,
Mexican Americans and uther minonty_group Jhildren ‘who may attend
schools which are not only equal, but possibly the very same facilities at-
tended by white Jhildren. Nevertheless, they are systematically separated
from the educational upportunities provided-all other students.

I
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Segregation Based on Language

This widespread prucess of segregation and human deterioration 1s not
bused on intelligenice or capability tu learn or even on race alone. It 15 based
primarily on an mability tu }mdersl.md the language of nstruction,

Language Segregation ' . -

Lunguage segregation exists wherever a substantial number of children
who know Dhittle or no English miust attend public schuuls witliout the benefit
of adequate remedial programs in language skills.

Who are the non-English-speaking people of the United States at the
present time” Almost dll are Chinese, Puerto Rican, Mexican Amernian,
Filipino or native American. All of the groups wurrently suffering language
segregation are groups which may also be defined in terms of race and,or
national vngin. Segregation based un language 1s rovted in racial or ethnic
discrimination but it iy a form of segregation vne degree removed from purely
racial discrimination.

In considening the effects of linguistic disnimination, we nught do well
to recall the approach of the Suprerie Court in Brown. As the Court exa-
mined the consequences uf 1acial discnnunation on black children in Brown,
we might explore the econuimic and socal conditions of those who now
suffer from Jiscrinunatory practices related in substantial measure to lan-
guage. '

Puerto Rivany furm une of the largest groups of people victinuzed by
such practicés and the vnue with which 1 am most famuliar. There are approxi-
mately two million Puerts Ricans 1n the continental United States. As a
group, Puerto Ricans are the most severely deprived Americans in the vities of
this nation. -

For example, the 1970 census mdmtca thut the median number of years
of schooling for New Yurk City'’s one mullion Puerto Ricans was. eightand . .
one half grades miore than two full grades below the level of the local black
population. OF all Puerto Rican adults over twenty-five unly forty-four per-
cent had recesved more than an eighth grade education (compared to 66.8

" percent for New Yurk City's black pupulation). A mere twenty pereent had
“graduated trom high school (compared to forty-une percent fur New York
City”s black pupuletion). Only one Puertu Rican in vne hundred had a cullege
degree. One wmmm mdex of the Puertv Riwan wondition todday 15 the
incredible situatidn in the legal profession of New York. Fewer than seventy
out ot more than vne authon Puerto Ricans are adinitted to the practice of
law.

Nu une will be surprised by the correlated soaial and econumic condition
of Puerto Rican comnumities in the wontinental United States, The census
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found that more than 300,000 of New York City’s one muilion Puerto
Ricans fully 35.1 percent of New York's Puerto Rican community —hved
below the poverty hne. Between 1960 and {970, when median fanuly mncome
among whites in New York City rose twenty-six percent (from $6,365 to
$10,378) and twenty-four percent among blacks (from $4,437 to $7,150),
family income among Puerto Ricans rose by only tlurteen percent (from

,33,811 to $5,575). -

E

™

The census to which I have just made referénce reveals the pattern by
which linguistic discrimination operates relentlessly to drive a specific class of
people out of the public school system and, consequently, out of the social
and economic mainstream of Ameriean life. Just as separate schools in Brown
fastened a badge of inferiority on black people and denied thein the equal
protection of the laws, so the separation and isolation resulting from made-

quate skills in English deny the cluldren of Puerto Ricans and other minon- .
" ties equal educational upportunities frum the first day they enter a classroom.

Federal Law and Language Segregation

ability were first recognized on a nationdl level by the United States Congress
in the Voting Rights Act of 1965 Section 4{e) of that statute invahidated
state English literacy tests with respect to anyone who completed the sixth
grade in an “American-Flag” school where the classtoom language was other
than English. This provision was upheld by the Supreme Court, which noted
that it “‘may be viewed as a measure to secure for the Puerto Rican commus-
mty residing in New York non discriminatory treatment by government—
beth in the imposition of voting qualifications and the provision or
administration of governmental services, such as public schools, public
housing and law enforcement.”

in 1968, Congress for a secofid time took notice of the phenvmenon of
language segregation In that year 1t approved the Bilingual Education Act (20
us C §880(b) ef seq. ), which grovides funds to local educational agencies
for “new and imaginative elementary and secondary school programs
designed to meet these speuial educational needs.” In the 1974 fiscal year,
$59,800,000 is available for this purpose.

These federal laws are in the nature of affirmative action programs. Both
laws recognize that inaction and exclusion are the inevitable effect—and
usually the intended effect of laws and policies which seem to be neutral in
character. The fact is that we can readily identify the vicums ufleglslallon
which mandates the use uf English only n our educational and governmental
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prbicsses: namely, Onental Amerk\ns, Mexican Americans, native Americans
and,'most recetly, Puerto Ricans.

7

N

The Supreme Court and.Language Segregation

The Supreme Court rec'entf} focused its attention ‘on the ‘problem of
hngwistic neutrality in Lau v. Nichols, a case involving public school students
of Chinese ancestry. According to a report submitted to the Court; as of April
1973 there were 3,457 Chinese students in the San Francisco school system
who spoke little or no English. About half of these students were receiving no
specal 1nstruction to enable them to develop proficiency in the English lan-
guage. ‘ o

After observing that basic English skills are at the very core of a public
school education, Mr. Justice Douglas stated for the majority, that “imposi-
tion of a requirement that, before a.child can effectively participate in the
educational program, he must already have acquired those basic skills is to
make a mockery of public education.”

The Court found 1t unnecessary to reach the question of whether the
maction of the San Franusco Public Schoo! System in Lau violated the
Constitution. The Court did not rely on the equal protection clause of the
Fourfeenth Amendment. Instead, the Court relied solely on §601 of the Civil
Rights Act of 1964, which bans discimination based “on the ground of race,
color, or national vngin™ in “any program or activity receiving federal finan-
cial assistance.” : ‘

In contracting with the Department of Health, Education and Welfare
tor finanual support, the defendanit school district had agreed to comply with
the Civil Rights Act and all requirements imposed by HEW pursuant to its
regulation. Finding m favor of the plaintiff students, the Court cited the
following guidelines, promulgated by HEW in 1970:

Where tnability to speak and understand the English language

excludes national origin-minority group children from effective

participation 1n the educational program offered by a school

dstrict, the distnict must take affirmative steps to rectify the

Jlanguage deficiency in order to open its instructional program
.~ to these students. )

No remedy was proposed by the petitioners in Law. The petitioners and
anct had asked only “that the board of education be directed to apply its
expertise to the problent-and rectify the situation.” The Court stated that
teaching English to the plamntiffs, or providing courses of instruction in the
Chinese language, were two approdches which might prove satisfactory

-
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“There,may be others,” the Court nuted. Accurdingly, the case was remanded
to the Court below for the fashioning of appropnate relief.

Lau should not be read as ¢ “Fourteenth Amendment Case” except
the derivative sense that the Court apphed 4 statute which was firmly
grounded on the Fourteenth Amendment. Moreover, the Court did not re-
yuire “bilingual-bicultural” education, s some propunents of this program
seem to believe. However, the Court did make 4 reference to biingual educa-
tion gs one of'the possible alternative vourses of dction avatlable to the public
school system. On the other hand, the Court’s interpretation of the Civil
Rights Act of 1964 und relevant adminsstrative regulations presumably would
be satistied by a scheme merely to teach students the English language. Wh.xl
the Court did decide in Lau at most was this. that a public schoul 15 not
free to ignore the language problems of any substantial number of 1ty stu-
dents, It cannot leave the problem entirely in the hands of the pupil and his
parents by declaring that 1t provides the same fucilities, textbooks, teachers
and curriculum to all students. The Court effectively established the ubliga-
tion of the public school to act —to do something. .

Although the Court in Lau has assigned responsibility for language tramn-
ing to the public school system, nothing in 1ts opinion precludes the participa-
tion of affected citizens in the shaping of educational programs designed to
accomplish the statutory goal of equality of educational upportunity. In my
view, bilingual-bicultural programs are most likely to floursh in communities
where linguistic minorities constitute 4 substantial part of the total popula-
tion and where citizen participation in the making of educational policy 15
well established.

By leaving the question of remedy to the lower courts, the Supreme
Court has for the time being left upen the ssue of which program or pro-
grams would meet the vbjective of affording equality of educationat vppor-
ity for all students. That question namely, the kind of program or
programs which meet the statutory and constitutional goals of equal educa-
tional opportunity s already before the lower federal wurts 1n Lau wtself
and in another important language lawsuit brought m New York City.
Aspira’s Case

In September, 1972, while | was serving as chairman of Aspira of New
York, the Puerto Rican educational and leaderstup development agency, the
organization filed suit in Aspira uf New York s, Board of Education of the
City of New York. Our counsel, the newly-formed Puerty Rican Legal
Detense aad Education Fund, presented arguments sinular to thuse raised n
Lau. Planuffs in the Aspira case .]Hcgc that as many as 55,000 Spantsh-
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speaking children 1n the federally assisted New York City School System are
receving no spectal traing whatsvever in dealing with their Engitsh-language
disability. Proceedings i the case were held in abeyance after the Supreme
Court granted cerfivrartan Lau. However, on the basis of the Luu decision,
plaintiffs have stnce moved for summary judgment New developmerts should
be forthcommng n the immediate future as the district court considers
Aspura’s argument that only 4 bilingual education program would meet the
relevant tests 1n a oty n which twenty-eight .percent of the city’s school
children are of Hispanic ongin. ’

For the Future

What 15 the meaning of all of this tur the public school systems of those
cities with substantial hnguistic nunonties? To state the matter in its simplest
terms. the public schovls must now recognize that the law will no more
tolerate enclusionary policies based on language than it will tolerate exclu-
sonary policies based on race. The public schools now are clearly on notice
that 1t 15 therr ultimate responsibility to teach basie skills in English usage to
all their students 1n order to end language segregation. '

However, 1n one important respect Law differs from Brown and its prog-
eny. 1t recogmizes a need tu tieat some students differently from the larger
mass of students. The net effect of requinng some form of special program
tor Imguistic minonty childrer 15 to sanction short term segregation of
students—at least long cnough tu derive the benefits of the special language
program. But the long-range goal of Lat 1s entirely consistent with the Brown
%) line of decistons. the ehnunation of language segregation altogether and the

integration of hnguistic minority groups mto American society.

We know that the Brown deusion, handed down twenty years ago, has
not been fully |mplcmenlcd.‘chcnthc», we knuw that sigmificant progress
has been made by black people in the itervening two decades. And we fuily
appreciate that the ethme and hnguistic minorities of the nation have benefit-
ted greatly from the advances ‘made pussible by the black civil rights move-
ment and the Brown deusion, While traveling somewhat different routes, we
continue to share ¢ common snterest in the achievement through law of equal
educational opportumity for all our people.
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The Post-Brown Decades

Richard G. Hatcher

.

In 1954, the Supreme Court drafted an obutuary for segregation 1n edu-
cation Today. twenty years later, segregated education-1s alive and thnving
throughout the land. ~ . °

For two decades now, thiscountry has been grappling with the landmark
Brown decision During these years, we have learned son.e bitter truths about
ourselves.

We have found that America is gripped by forces promoting segregation
in our schools, in our neighborhoods, and in all facets of our daily hfe.

We have found that to implement Brown we need at the least a quiet
revolution in social and economic relationships -a revolution sapped before 1t
begins by prevailing separatist notions among the people and by desperate
“business as usual” septiments on the part of our leadershup.

We have also found that segregationists are commutted to their separate
schools with a passion worthy of Othello, with a cunning rermniscent of lago
and with a shrillness suitable to Desdemona,.as played by a junior high school
beauty queen.

Certainly, there has becn some progress in the twenty years since Brown.
But a national mandate to integrate our schools has not emerged. ’

Certainly, there are now black faces in’formerly all wlite places. But,
opponents of integration are quickly abandoning their violated temples of
education, and heading for the hills—and the suburbs.

Certainly, barriers have fallen. But new barriers like educational tracking,
and teacher testing, are rising to fill every breach 1n the segregationist ranks.

Let’s take a look at the world of education today. Tlu;oughout Dixue,
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private schools created to counter integration are on the rise. In eight of
eleven southern states, private school enrullment jumped forty-one percent
from 1968 to 1972. For those students unweleome at the new all-white
academies, public schoohng 1s the ouly vption. And sometimes even that is
not available. Prince Edward County 1n Virgima, apparently thrilled with the
results of 1ts private school experiment, closed its public schooling system for
several years. Only recently, have the public schools reopened.
Gerrymandered school.districts, arved to create racial enclaves, are now
i vogue 1n the south. {n Indianola, Mississippi, 1n Clarksdale, Mississippi, and

-elsewhere, specially constructed districts now keep white children and black

chuldgen 1n their separate worlds during the schuol day. Redistricting in
Roancke Rapids, North Carolina has created a city school system that is
mnety-seven percent white, while pushing black children out into a county
system that is now heavily black.

Black cluldren who can’t be screened out by carefully-sculpted boundary
lines are being pushed out of their schools expelled and suspended at an
alarnung’ rate. According to some estimates, up to 150,000 southern black
students, manly high school seniors, are being given the gate cach year before
they graduate. In Loustana, some school districts have expelled as many as
sixteen percent of the black student population. Even in northern cities,
student pushouts are a problem. In Omaha, Nebraska, during the school year
1970-71, 1,095 black lugh school students eight percent of the black student
population—were expelled. During the same year, only 2.1 percent of the
white student population was similarly disciplined. -

Certainly, here are disciplinary problems in the schools. And today
school admimstrators are sulving these problems by pushing troubled students
pell.mell into a world where they an become either misfits or menials or
both. . ’ ’

In the north, sice World War I, many largey cities have been Harlem-
1zed. Suburban humesteaders, nervously venturing into the metropolis during
the day, sequester their famhies in distant villages, thereby doing their part to
prevent “mongrelization” of the kindergartens. |

In Gary, Indiana, a wlite exadus has helped produce a city of largely
segregated schools, Some years ago, before | took officeé, Gary had a workable
busing program that produced desegregated schools. But because Gary wasa
blue collar town the ity authonties called the transportation shift a “school
housing utilization program.” )

The people who worked 1n the uty's steel mills appreciated the need for
ught.budgets, so the program ran mto vety little opposition. Today, due to
demographic shifts, large-scale busing within the city limits is no lgnger a
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viable approach 10 schooling. And, beyond those vity hnuts 15 4 hostle and
fnghtened northern Indiang population that would souser let its children
learn the three R’s 1n a leper colony than pernut busing between the Lake
County countryside and downtown G~iy schools.

Throughout the country, north and south, traching and testing are cur-
rently in vogue among the nev-solatiorusts. Ghetto kuds, often products of
biohen hontes, always products of poor hones, are branded “ifenior™ early
oty and prepared Tor their 1oles as souiety’s Cntermenschen. Simultaneously,
<uldien frum stable, iuddle Jdass humes are placed on the college prepara-
tory “traek.” .

The Natonal L\Iu\,auun Association, in 4 recent slud) found tlml half
of all m.huuls in the south which were desegregating were slmullamuualy
adopuing tracking systems they had never used before.

These days after students ate tested, separating the black chaft from the
white gram, teachers are abo tested to accomplish much the sane thing. In
1972 the Nanonal Teacher’s Exanunation (NTE), published by the Educa-
tonal Testing Service, was required in 1,650 school distriets in 11 southern
states and 1n only 52 northern and westermn schoul wistricts, Many thousands

lack teachers have lost thewr jobs thanks to this e.\penmcnl n rdciyl
quality control, -

Tha NTE has recently been labeled disenuinatory by a stafl member of
the Educational Testing Service. [ts capactty to measure teaching abihty s,
certainly, questionable. Nonetheless, Missivippt, North Caroling and South
Carvling now require 4 passing score on this test for all teachers in their
states, .
This NTL and other hurdles help to explam why black teachers i the
suuth vver the past fwenty years have become an endangéred species. Sinee
1954, the south has \iml between 5,000 and 10,000 black teachers. Had there
been no Bruwn decision, had separate but equal fauliies and faculties been
maintained, mary thousands of black teachers would now have jobs in
southern schonl systems jobs held by white teachers today.

Even n those :ohool systems where black teachers are hired, their
presence often tends to be an anoimaly. There are 22.5 pupils for each teacher
in the Umted States, That's the natwonal average, Let's take 4 look at black
pupil/black teacher ratos un the Ingh school levelin larger cities in America.
In each of these aties, there is a sizable black student population. _

In Cincrnaty, there are forty eight black children For every single black
teacher. In Columibus, Oluo, the ratiwo s fifty one 1o one. The pupil/teacher
tatro s fifty-three to une i Oukland, California, tifty-eight to one in Pitts.
burgh, sixty-twu tu une in San Francseo, seventy-nine to one in Buffalo.
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eighty-three to une in New York City, and eighty-mine to one in Boston.

Lighty-mine tu vne. Aren’t thuse incredible udds? Incredible odds against
blach hildren finding black models for their behavier? Incredible odds
against black chuldren finding teachers who know in their bonés what it's like
tv be black in America, and who can deal with the provocative ways black
kids sometimes cope with that painful fact.

In Gary, the black pupil teacher ratio is twenty-mune to vne. Our school
wpennlchdent, whou 15 white, has found that black teachers are avanlable,
anxiows tu teach i the inner cities, and effective in their pedagogical roles.

The Brown decision has not produced an overhaul in the Amerivan edu-
wativnal system, because 1t has not produced g revolution in American atti-

tudes. Unquestionably, there have been mujor positive changes un all school’

levels, “Open admussiuns™ pulivies at colleges, fur instance, are now beginning
tu pruve themselves out. At the City University of New York, some seven to
ten students adnutted in 1970 under the upen door policy were still students
twu years later. The rétention rate fals to support those educators who
predicted inassive drop-uuts. It reinforees the simple but troublesome notion
that black and other nunonty cluldren want tu get advanced schooling, and
will wourk industriously and well if they are given the vpportumty. .

The new segregationists the parents who send their ..hllx%ren to all white
avddenues, the teachers who seek secunty in separate and unequal schools,
the blacks whu fight busing tu aclueve itegregation are puwerful today.
Theur effurts threaten the small advances made n the twenty years since
Brown. Unless we are vigilant and resourceful, this country wall produce from
its educational institutions future student generations with bacealaureates in
bitterness and doctorates in perpetual racial strife,

.
A




The Emerging Meaning§ )
of Equal Educational Opportunities

David L. Kirp
2 '(‘:;

Twenty years ago, when the Brown case was decided, the meaning of
equal educational opportunity was relatively clear. The phrase was synono-
mous with an end to racial discrimination, an ehmination of artifiual barriers
that separated blacks from whites. In the interval, the meaning of racial
discrimination has changed, and those changes have produced a host of con-
flicts between historic allies. Equal educational opportunity has also acquired
a host of new and broader non-racial meanings.

With respect to the racjal issue three forces are pushung in quite different
directions. First, black separatists, whose, vpice-began to be heard in the late
sixties, reject the equation of integrated education with better education.
Indeed the separatists treat Brown as a paternalistic decision, or less politely,
as a racist decision, denigrating blacks in its assumption that all black educa-
tion means an inferior education. To the separatists a community-directed
education, accompanied by real pawer and adequate resources, seems prefer-

.-able to compelled integregation-at-least for the short run.
" A second group, which once might have been classified as hiberals, have
come to oppose expansion of the concept of discrimination. They are con-
cerned with the apparently;broadcr meaning of de jure segregation that the
Court has applied, with the breadth of remedial decrees that have been
ordered, and until the Detroit decision with the possibility that dessgrega-
tion vould become a regional, not district-wide obligation. One needs only to
peruse the Congressional debates for the past several years to gain some sense
of this shift of political mood, positions once advanced only by southern
conservatives have become more widely expressed, 'and more pontically

Lo
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acceptable. [The Bradley deusion, announced several months after the con-
ference, may well dimmsh the force of these concems.]

. Thied, the emerging transfurmation of discrinunation from a concept of
color blindness to one uf wolor consuiousness, the insistence that color be
taken nto account affirmatively in order to remedy pastdis¢rimination or to
secure ractal panty in education and employment, have deeply divided old
allies, pitting labor against labor, Jewish groups against each other, sparking
disputes within the university. Which point of view on any of these issues will
prevatl-what racial discrimination and the obligation to correct it will gome
to mean~is impossible to predict. '

The uther notable development of the decade has been the emergence of
non-raciat equal educational upportunity issues, premised net on’black/white
discrimunation, but urged by quite different groups, who #lso claim!ﬁwilh
substantial justification—tu have been badly treated by the educaliongl sys-
tem. For the handicapped and retarded youngsters who historically hgvé been
dented a pubhic education, equdl educational opportumity is viewed as requir-
g the provision of an education that s, as the opinions n Mills and PARC
suggest, “appropriate” or “suitable” to ther needs. If that standard is applied
to the severely handicapped, 1t would necessitate enormous expansion of the
government’s responsibility to educate and an understanding of education as
encompassing not just the three “R’s™ but also a host of actmuies désigned to
take the clild from a state of relative dependence to a state of relative
independence. For.the mildly handicapped, equal educational opportunity is
viewed as meaming an end to the consignment to dead-end, inefficacious,
stigmatizing speuial education programs that provide only labels, and indis-
cermble educational benefits, and substituting serious efforts to offer these
chuldren an experience nut very different from what “normal” youngsters
receive, T )

For children hving in property-pour districts, equal edu«.atiohn@ppor-
tunity has been defined i terms of the equitable allocation of resources The
claim that such equity —or, as the lawyers put it, “fiscal neutrality” -is consti-
tutionally required was rejected by the Supreme Court in Rodriguez, a deci- ;
ston that Jearly marks the end of rapid judicial expansion of equal oppor-
tunity. But interestingly enough, sinve Rudriguez, the pace of school finance
retorm has, 1f anything, imcreased. Ina number of states, including California
and New Jersey, wourts have struck down school finiance systems on stale
constitutional grounds, insisting on sume measure of fatmess in the distribu-
ton of school dollars, Mure impurtantly, legislatures in Kansas, Florida, and *
Miclugan and other states have begun revamping school finance systems in K
order to accomplish the same end.
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And finally, women students in primary and secondary schools are begin-
ning to describe themselves as discrimunated against by the schools. Because
women 1n fact do better, in traditional academic terms, than men 1n primary
and secondary school programs, there is a certain rony to that claim. But

\\\\'omen can point to policies which exclude them from school programs—
‘athletics, for exainple, to instances of separate and assertedly unequal treat-

ment; and, most broadly, to school socialization practices that, by assertion,
stercotype women, forcing upon them outntoded roles. Some of these
arguments - especially those addressed o competitive sports—have prevailed
in courts. The greatest push for change 1s likely to result from Title IX of the
1972 Education Amendments, and the soon-to-be published HEW implement-
ing regulations. Already it is clear that the women’s movement has pre.
sented -in a very short peniod of time-a range of issues that, in the racial
context, have developed over two decades.

The consequences of this on-going redefimtion of equal educauonal
opportunity are hard to estimate precisely. Certain things do seem clear.
None of the' non-racial equal opportunity 1ssues (treatment of the handi-
capped, finance reform, treatment of women) seem as emotionally charged,
as politiclly explosive, as does the race question. That 1s not to say that
change is going to be easy, but only to say that I find 1t hard to 1magine
politicians standing in school house doors to keep the retarded out of school,
or women off the tennis team. .

This set of demands viewed as a whole -is designed to prod the courts
into reviewing a host of practices which have historically been viewed as the
exclusive domain of educators. The legal agenda for equal educational oppor-
tunity, as [ have described it, is also in large part the agenda for educational
reform of the 1970%s. And the hope, at least as expressed by some, 1s that
lawyers and courts can bring about a kind of revolution n education. For
several reasons, that hope scems unlikely to come to pass. For one thng,
Rodriguez is a strong signal that courts are unlikely to be willing participants
in, bringing about the revolution. They don’t want to be-super schuolmasters
in the name of equal educational vpportunity. For another, courts simply
cannot raise the mnoney needed to reform schouls or vversee the day-to-day
activities of schooling that so profoundly and directly affect the lives of

. children.

ERI

One important lesson should be learned from the post-Brown exper-
iences with implementing equality of upportunity. a court deision, by itself,
cannot secure change, ongoing, sustained political pressure, interest and n-
volvement are needed. Historically, courts have always been a Jast refuge for
groups unable to win battles in the political and legislative arena. That 1s the
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strength, the virtue of courts frum the pont of view of those disadvantaged
groups, 1t also signals the .nherent incapacity of wourts to produce change on
their own. j

Equal educaticnu opportumty s, and may dlways be, an unreachable
goal. there 15 no ead to the sentence that begins. “Pfqual educational oppor-
tumty 1s ..." it 1s a wonceptn flux, and as we come to what may be the end
of rapid judicial expansion of the concept, it becomes increasingly important
for the reform commumties to establish for themselves privrities with respect
to these dierse goals. Schou! wannot be non-racist, non-sexist, liberating,
open places, providing an equal and appropriate education to an increasingly
dverse clientele—at least, 1t cannog be all of those things at once. Indeed,
such goals may be inconsistent with each other in important ways.

Equal educativnal oppurtunity s not just a constitutional concept, but a
poliical one as well. Bettering.the quality of cluldren’s hives in school -the
ultimate end of each of these reforms 1s not just, or even primarily, a matter
of big symbolic court deuistons. It also requires slow, tedious political work
that must involve not only the wurts but also every school district, even
every classroom. These patient efforts will get fewer headlines perhaps; they
are hikely to produce more endurng results. Developing a political strategy
that lakgs these factors into account, that tries to understand what the
chowces must be tv make specific the new equal educational opportunity
should pe the first item on the pulitical agenda of relgm minded educators .
and lawyers in the 1970s. ’ .

3
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Outlook for the Future S

Brian K. Landsberg

“

The Supreme Court’s decision in Brown v. Board of Education has two

separate but closely related thrusts: '

(a) Emphasis on equal educational opportunities;

(b) The requirement that state-imposed racial segregation be elinu-

nated. - N

The emphasis of most school litigation since Brown has, unul recently, been
on the elimination of state-imposed segregation. [ believe this was the correct
allocation of legal resources, for at Jeast three reasons, First, the state segrega-
tion laws were the clearest violations of Brawn. Second, wihile the ehmination
of state-imposed scgregation has not automatically msured equal educationa!
opportunitiés, the Supreme Court had found it to be a prerequisite to attain-
ing equal educational opportunities. Third, the federal executive focused 1ts
efforts on desegregation because that was the focus of Title IV of the Civil
Rights Act of 1964.

Brown- A New Phase

* -

y

Now efforts under Browi are entering avr_‘re\)w_phase. In the states which

had laws permitting or requi-ing segregation, school desegregation 1s largely

an accomplished fact, especial'y in the rural areas and small crties. There is no

longer a focal point for effort; under Brown, instead, civil nghts lawyers have
diffused their litigation into four distinet (though related)-areas:

(a) Consolidation of the gains made in the. southt and repair of the

damage which accompanied desegregation.
(b) Expansion of the attack on scgregation, bothr geographically (to
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the north) and n terms of the scope of the attack (e.g., relief
across district lines or relief covering housing as well as schoals).

(¢) The beginnings of hitigation relating to other aspects of equal
educational opportumties, such as far employment suits against
suburban school systems, suits to enforce the rights of non-
Enghsh speaking <hildren and handicapped children and females

. to equal access to educational opportumty, suits to ensure that
school systems properly implement federal financial assistance
programs, such as Title | and the Johnson-O’Malley Act.

(d) A new round of enforcement actnvity relating to higher educa-
tion—although the early higher education cases were the founda-
tion upon which Brown was built, there has been almost no
attempt until recently to develop the law relating to remedies tor
state systems of segregated higher education.

Each of these areas rases difficult issues which were only dimly perceived
when Brown was deuded.-In the remainder of my remarks I would like to
highlight some of these issues.

Second-Generation- Problenis

As the South descgregated, black children dnd educators were con-
fronted by the so-ualled second-generation problems, such as school closings,
classroom segregation, a rise in expulsions and suspensions of students, and a
drop in the number of black teachers and prncipals. Such problems have led
civil nights lawyets to seek to draw the courts ever more intimately into the
detals of the admimstratron of schoul systems. Where 1t 1s possible to fashion
fair and umform rules that do not require the court to substitute its educa-
tional or adnunistrative judgment for the judgment of the school authorities,
the courts have been responsive -at least when convinced there was a real
problem. Examples are the provisions of the.Singleton case and cther cases
protecting teachers and adminmstiators in desegregating systems. Most recent-
ly, the Department of Justice has ubtained appellate court decisions invalidat-
mng racially "discnimunatory uses of the National Teachers Examination in
Virminia and South Carolina, and we are now litigating over its use in North
Carolina. But 1n other areas-such as suspensions and expulsions -the courts
have so far been less receptive. The uvil rights bar must come to grips with
this problem. we must search for umform, fair and workable rules to deal
with the second-generation problems, and we must choose strong cases to
convince the courts of the need for such rules.

Consolidating the gains—attacking the last bulwarks of segregation in the
South—has recently led to a new problem. court battles over who should

S
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represent the black commumty 1 desegregation litigation. Perhaps this 1s
evitable in any social movement wiich has finally achueved a degree of
suceess. So far, however, it 15 questionable vhether black children have bene-
fitted from the split in lingation » rategies, The uvil nights bar should seek
methods of presenting a united front in court, N

Brown I had noted that “segregation has lung been 4 natonwide prob-
lem, not merely one of sectional conccrn.™ Yet the first northern desegrega-
tion decision was tie Keyes_case, m 1973, It 1s clear from the Supreme
Cour’s decision in lLe Keyes case and its indeuision i the Richmond case
that the expansion oi the attack on segregation will proceed with deliberate
speed--there will be no avernight changes in patterns of urban school segrega-
tion, but changes will occur on a case-by -case basss. They are already occur-
ring, in Denver, Pasadena, Ponuac, Indianapohs, Las Vegas, and so on. The
Court requires, the plainuffs to make a showing of de jure segregation in these
cases. One may sympathize with Mr. Justice Powell's quastion as tacwhether a
child suffers fess injury n a de facto segregated school than a de jure segre-
gated chool, but the Court has ruled, and 1 thik our course must be to
‘rrdstigate and litigate each case thoroughly, rather than 1o rely on the broad-
brush approach which was used 1o establish violations 1n Southern cases. And,
civil rights attorneys must leamn 1o draw fine distinctions —what is the night
remedy for one system may not be right for another.

Rodriguez and Lau

The first Supreme Court decisions directly relanng 10 aspeets of equal
educational opportunities other than desegregation were the Rodnguez dec-
sion last year and the Lawu decision this year. Both decsions reflect a cautious
approach, but in at’least the Lau decision the approach 1s forward-looking.
The principle established by Lau, under Trtle VI of the Civil Rights Act of
1964, is that school systems enrolling more than a.de mumms number of
non-English speaking children must take steps to assure them equal access to
the educational progran. Lau leaves unanswered a number of questions.

What degree of language disability triggers the obligation?

Does the obligation arise where there is no language disability but
where cultural differences tend 1o exclude minority students?

Is total exclusion the standard?

What remedies are acceptable? ’ .

Will the obligation under Title VI be translated 1to a Fourteenth
Amendment obligation?

What are the implications of Lau for mentally retarded children?

Finally, private plaintiffs and the federal government have wrned therr
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attentron back to higher education. The principle of open admussions in pub-
lic higher education was established m the 1950s and became a reality in the
[vous. The question 1s whether other vestiges of state-iimposed dualism in

huigher education must be ;emoved segregated faculties, dudl and overlapping,

curricula, white and black athletic leagues, the proportionately lower enroll-
ment rate of blacks 1n huigher education, and other factors which insure that
students chouse colleges on & raual basis. The Justice Department, as an
ntervenor n the Tennessee statewide vase and now as plaintiff in the Louisi-
ana statewtde higher education case, believes that the law requires that these
vestiges be erased. But the question of how to erase them has puzzled the
parties and the court in the Tennessee case for severa) years. It will take all

the wisdom that educators and lawyers can muster 1o work out remedies that ~

are both effective and fair. We must nsure that the structure which results
trom she dismantling of ravial dualism provides equally for the needs of the
black and white students, teachers administrators, and communities.

We should not allow the complexity and challenge of these issueké to
divert us from our efforts to fulfill the pronuse of Brown. But resolution of
the 1ssues will require hard thinking and areful fact-gathering on our part.
And as the 1ssues mushroom, we will have hard choices to make as to priori-
ties. | thunk one focus ot the discussion which is to follow these presentations
this morning should be vn what relative prionity the various issues mentioned
above should be given m allocating the limited resources of the civil rights
bar.

<
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A New Look at Brown .

Ruby G. Martin

-

* -

I am delighted to be with you this morning, although | must admut that
being on the panel with such an array of distinguished, powerful and scholar-
ly gentlemen makes me feel a little like the nervous, newly-appointed woman
Assistant Secretary of State, who, at her first press conference when asked
what she thought of Red China responded that it’s delightful on a beige
tablecloth. )

A couple of years ago a cartoon appeared in the New Yurker Magazine
depicting an American Indian father sitting n a teepee reading a bedtime
story to his young son. The caption under the cartoon was:

And just then when the battle seemed lost, from beyond the
hills came the welcome sounds of war whoops.

To me, the cartoon said that whether you view salvation as drums, guns
and the cavalry blue or war paint, arrows and loin cluth, very much depends
upon your ethnic, cultural and social background -where you are comtng
fiom. As a prelude to my brief remarks today, I fecl it important to take a
couple of minutes to explain where 1 am coming from, lest what | say be
misunderstood, misinterpreted, and as has happened, misquoted.

While 1 have spent most of my adult life as an active proponent of school
desegregation (or integration, whatever you prefer), | have, for the last year
and a half, stepped away from that particular involvement and have focused
ray attention, time and energy on the elements and factors that work for or
against providing quality education for youngsters in large uty school sys-
tems, most of which are now overwhelmingly black or brown and poor in
terms of their enrollments. -

»
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While 1t 15 much tou early for me to stand up here and talk about “my
findings” on_these issues because my New eaperence has been too limited, I
am prepared to say that I have woncjuded that those of us who are genuinely
concerned about quahty education for nunority youngsters not only are
gulty of having commutted sume serious blunders n our legal pursuit of
school desegregation dunng the past twenty years, but are also guilty of
grossty nusalocating our resourees  resourees of brans, talent and time over
the last ten years. t1s this nusaltocation of resources that concerns me the
most.

Most black people under twenty-five years of age have no historical
background, appreciation or understanding of Brown v. Board of Education.
Many believe that the Brown case was nut mitiated by blacks but, rather, that
the legal theories and the immediate and fong-range goals were develbped by
whites as the first step s a guant, continuing, well thought out and designed
white conspiracy to mamntain the status of black people as second-class citi-
zens of this wountry. If st is difficult for you to comprehend their conspiracy
theory, just think. black cluldren born on the day that Brown was decided,
today are two years out of high school or in their sophomore year in college.
And, 1f they were born n and attended schools in a northern urban area, they
probably never attended 4 school that had any or ertainly no more than a
handful of white children. These youngsters say to me. “Mrs. Martin, what is
all the talk about racial integration, what's so unportant about that” In
ettect, what they say to me 15 that while you were spending your time and
encrgies trying to desegregate a httle school system in Georgia, the sthool
systems of New York City, Chicago, Detront, Cleveland, Washington, D C.,
and every other major uty i the nation, were getting blacker and blacker,
and the quality ot education was getting poorer and poorer. And nobody was
doing anythiug about 1t. What they say to me, in effect, is that all of you
so-called “do gooders™ spent one hundred percent of your time trying to
desegregate schools, and none of you manifested any concern about us where
we are ~locked nto schools and school systenis that were deteriorating physi-
cally and educationally at an alarming rate. "

Beheve me, conversations with these young people have left me shaken
and ouiraged, but somehow hopefully sull in control of my faculties.

While I am not yet ready to aweept their conspiracy theory, I am pre-
pared to accept the fact that Ameriud is ot the melting pot we once claimed
it to be; ours is a pluralistic suuiety, 1s ikely to remain so, and some of us
have an obligation to try to make things better for people where they present-
ly are, and are likely to remain.

[ will be frank to admit that aceepting the fact that ours is a pluralistic
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- society is going to pose some serious problems. The potential for confhct
between the traditional civil rights forces on the vne hand and those of us
who accept the concept of pluralism: is great and not just philosophically.
The potential for conflicts is real because conceptually, the.cwil nghts pos-
ture is to view school boards and school adnunistrations as *“the enemy™ or
the other side, if*you will, which they certainly were (and sull are some
cases). But in 1974, with more and more bankrupt and disintegrating school
systems coming under the control of black school boards and black school
administrations, I believe we have an obligation to re-think that posture and
devise strategies and programs that try to deal with school boards and school
administrations as friends as well as enenues. I believe that the conflicts will
be lessened if we are honest and communicate. I stress the importance of
communication and understanding and honesty because 1t 1 important that
conflict be avoided.

For example, i’ theé new Elementary and Secondary Education Act,
which is being debated in the House is passed in any form, an open conflict 1s
likely to occur. It is likely to oceur because some of us who campaigned for
tight and rigid guidelines under the uld Act to protect poor youngsters from
so-called “bad™ or unsympatheti. superintendents and school boards this
time will be campaigning for guidelines to give “good™ or sy mpathetic super-
intendents and boards what they say they need - more flexibility in the use of
Tuitle 1 funds in trying to provide quality education for urban youngsters. The
potential conflict will be lessened if we wan agree onsome basie facts, perhaps
the most important of which is who are our Jients, where are they located,
and what relief is likely to have the greatest affirmative impact on ther
individual hves. ' ,

According to the most recent statistics, there are now more black school
children in urban school systems than in rural ones and these school systems
are bemng adnunistered more and more'by people of goud will. Those of ug
who seek to provide quality education for black youngsters through the
courts must seek the advice and counsel of school officials and admimistrators
of good will who have the same goals.

Perhaps most important, from my powmnt of view, 1s the need for more of
us to get involved in the nuts and bults of dealing with the here and now
factors that mitigate agamst urban youngsters being afforded an equal educa-
tional opportunity the growing strength of teachers’ untons, the governing
structure of school systems, the financing uf schoul systetns, develoning mea-
sures of accountability, and the like.

I wish to stress that | am not advocating separatism or urging an aban-
donment of school desegregation litigation or federal adnunsstration enforce-
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ment of Titie VI (it Tatle VI has not already been adminustratively repealed).
What | am saying 1s that there 15 ¢ need for more of us to turn our attention
to trymg to provide equal educationdl vpportunities for black youngsters
where they are and are likely to reman-tor their entire school careers.
A couple of weeks ago, I was at an elementary school i Washington and
a fifth grader came up to me and said, “Mrs. Martin, do you know what will
happen to you if you don’t pay your exoturst bill” She said, “You get
repossessed.” Maybe what has happened to me during the last year and a half
is that'l have been tepussessed. Whatever has happened, I know that if' | could
undo some of the things that 1 dud as the Director of HEW's Office for Civil
Rights, | would. 1 believe now that no school district should ever be desegre-
gated without the pevple who will be directly affécted by the process having a
vorce m determining how that process should proceed. No black school
should ever be closed m the name of desegregation without a thorough analy-
sis of the impact of the JJosing on the total life of the black community
surrounding at. tLouk at what 1s happening to the avalability of higher educa-
! tion for blacks 1n the south under the guise of desegregation.) No school
descgregation case should ever he filed unless the rehef sought has been
thougit out and analyzed i the moust nunute detail and the plaintitfs agree
that the relief is in their best interest,
While | hope that I have not been either pussessed in the first instance or
repossessed for non-payment, | dv feel stronger than ever that unless some of
us turn our talents toward dealing with the here and now and aecept the ,
plurahism that 15 a fact of hife n Ameniea, the next twenty years will see the
total destruction uf public education n this wountry. My young friends with
the consptracy theory would say that my predictions will come 1o’ pass be-
cause they are simply part of that guant conspiracy. | hope they are wrong
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Chicanos ;md Equal
~ Educational Opportunity

Vilma S. Martinez .

In 1944, in Hudsbeth County, Texas, a nineteen-year old Clucano was
convicted of murder and sentenced to death.' Tlus was not unusual except
for the fact that the boy was blind, was mentally retarded, was retahating for
an attack on lus father, and was physically unable—under the apphcable
criminal statute to have the necessary intent to justfy a finding of first

.degree murder. In spite of the fact that more than fifty percent of the
county’s population was Chicano_ no Chicano had ever served on a Jury. On
appeal, attorneys for the boy cited a 1900 case, Carter v. Texas? in which the
Texas Supreme Court had held that blacks could not be excluded from

Fourteenth Amendment did not extend to Chicanos. Due to a Jack of funds,
no appeal was made to the United States Supreme Court, and the boy was
executed later that year,

The anomalous position of the Chicano -not white, vet not, 1n old-style
parlante, “colored” ‘has been one of the roots of the Chicano tragedy n thus
country. It has produced a history of legal struggle for equal educational
opportunity that has been as difficult as, but at the same time sigmficantly
different from, that waged by black Americans.

In 1930, Chicanos argued Salvatierra v. Independent Schovl District,* a
case in which the Supreme Court ultimately denied a writ of certioran.’
Attorneys for the Chicano community contended that separate schools for
Chicanos existed without authority since Chicanos were “other whites.” The
trial court issued an injunction forbidding segregation of Chicanos, but the
Texas Court of Civil Appeals dissolved the injunction because Mexican-race
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Chicahos and Equal Educanonal Opportunity .
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“students had tanguage difficulues whidhi could best be solved i separate ‘
whools. That Chicanos argued that they were “other white™ 1s notsurpnising
i hght ot the tact that other wnenty groups ui the United States had made
stnlar arguments, and e tact vere probably motwated by a Supreme Court
decmion thiee years prior o Sabvanierra Gong Lum v, Ry e.® a case con-
cerning a Chmese. There the Unated States Suprenie Coutt upheld the Missis-
sippt Suprenie Court mterpretation of the distinction between “white™ and
colored™ as dividing “the educable culdien mto those of the pure white or

® Catteastan face. o the one liand, and the brown, yellow, and black Taces on
the other hand .. "7 For a suntlar black strategy one should read C. Vose,
Caucastans Ondy,® & documentation ot Thuigood Marshall’s arguments in
Shelley v, Rracmer,” the restnictive covenants vise,

R

A Histoncal Perspective of the Lvolution of Chicano Education -

To cleatly understand our place in e, we need 2 listorieal perspective
ot the evolution ot Chicano education. Istially . school districts were directed
by the mandates of the 1876 Texas Comstitution' ® which provided that
“Separate schouls shall be provided tor the white and colored children and
smpartial provision shall be uade tor buth.” Left to theur own mterpretations,
whool board otfieials applied o nighteous stict constructionalism any fool
. ew what “wolored” and “white” meant Mextcans, of course, were netther.
s school distiiets such as El Paso and Nueces Counties, which were among
those with tne highest concentrations of Chicanos in the nation, did not
provide any schooling at all for Chicanos.

At the turn of the century, schoul distiiet pulicies lacked consistency
because alt tollowed the theory that elected bodies wuld,’ be final arbiters of
comtitutional requiresents. But they were fuced witha dilemina some sem-
blance ot education had to be provided, but where the black or the white
whools? Thus, Chicanos were foreed into 3 himbo of separate schools without
the sanction of state statute, but under the aegis of state law, Chicano segre-
gation, a pecuhar mstitution oted 1n lowal government law, was a hybrid
school segregation that existed as long 45 Southern black segregation. Thus,
tor example, the Segutn schoul buard established separate Mexean schools in
the summer ot 1902, Other districts like Kingsvdic realtirmed and formatized
the mviolable pohey e a schuol board meeimg n 1929 *“not to allow any
Meniean to attend Flato school, but to attend Stephen F. Austin sckool,
where ‘spectal arrangements’ were made for teaching.”"!

The separate system i the early twentieth - entury was infertor not only
in a psychologieal sense but i a very physical sense as well Tn 1927 in San
} Juan, Texas, the San Juan granmar school teachers were allucated triple the
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wages of San Juan Mexican schuol teachers, even though they taught compar-
able grades and the Mexican school was double the size of the Anglo school.
Even the provision of noninstructional needs was 4 disgrace., For example, in
the Pharr-San Juan-Alamo, Texas Distnict of 1928, the Mexican classrooms
were grossly overcrowded, yet in that year the school board nunutes reflect
that “upon motion mude, secunded, and adopted there was voted an amount
equal to twenty dollars per room for Mexivan schools and thirty dollars for
American schools per room, for playground equipment.”'? Even tuys for
L. . children were aliocated by deliberate school board puliey on the basis ot race.

Bur~the most grotesque features of the separate Mexivan school system
remain virtually unknown. An HEW on-site review of Pecos, Texas i 1969
documented what our parenis have always known. “Prior to 1938, no
Mexican-American had attended junior or sentor hugh school . . . Accarding to
reliable community contacts, before this thme there was 4 pohey of not
pernutting Mexican-Americans to go beyund the sixth grade.” Indeed the
historical exclusion of Chicanos frum public education beyond the elemen-
tary grades until 1948 was a finding, of fact in Perez v. Sunvra Independent
School District.'® In 194243, Wibon Little, an educator commissioned by
the Texas Department of Education, found that between ninety and one
hundred percent of all Mexican Juldren in Texas schouls were i the elemen-
tary grades.

The trauma of World War 11 brought demands for change. Out of this
holocaust the GI Forum was born, 1ts genesis Iying in the death of a Chicano
World War 11 hero Felix Longoria. When Three Rivers, Texas refused to hate
this Chicano buried in its whites-only cemetery, Longoria was buried m
Arlington Cemetery, and inspired the hopes of nullions of Chivanos for 4 real
share of the American dream. Dr. ector Garuig, whom Father Hesburgh and
other members of the commission must remermber as an active forier mems
ber of the U.S. Commussion on Civit Rights, founded the GI Forum and began
a crusade against discrimination. But the changes still reflected two facts.
First, few, it any, in the educational and political puwer structure under-
stood, or even made attempts to understand, the existence and special role of
Chicanos as a distinet ethnie and cultural group, and second, explictt segrega-
tion by ethuic group was still the law of the land. The few suceesses in courts
were, therefore, not on grounds of equal protection, but on the basts of
denial of due process,

In 1946, a Callornia federal district court in Wesormunster v, Mendez'?
held separate schools Tor Chicanos violative of due process siiee they were
not provided for by state law  the Ninth Cireunt affirmed i 1947, In 1945, m
Delgada,_a Texyws tederal district ourt cnjulnedj suhuol distriets in four voune

-
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ties as well as the state supenintendent from segregating Mexican children
agun on due process grounds. Delgado v, Bastrop Independent School Dis-
tet'S . accord, Gonzales 1. Sheelv.'® Thus, prior to Brown v. Board of
Fducation,'” there had been a senies uf both federal court and admimstrative
decistons eftectively proscnbing the segregation of Chicanos. '

When Brown cane down in 1954 1t ehaunated the need for Chicanos to
continue arguing tor an end to segregation on due process grounds (which of
coune had been necessary because Plssy i, Ferguson®® sanctioned explicit
segregation). Atter Brown it was Jear that all racial groups had to be treated
equally, and segiegation was nherently unequal. But now school districts
willingly relented to the Clicanu due process arguients and argued Chicanos
had not been wovered by state statutes authurizing segregation, thus there was
no de pere segregation ds to Chivanos and « fortion no need for desegregation
because of tamnted state action.

On the same day that Brown was handed down, the Court ceared the
way tor 4 Chicano equal protection argument in Hermandez 1. Texas'® where
the Supreme Court tound that Mexican-Americans constituted 3 separate
gioup tor purpwses ot tull protectivn under the Fuurteenth Amendment,
Thus, the flurry ot esecutions by all-Anglo junies in Texas stopped, and again
i the death of une hne of cases there was born 4 new theory of law, While
some Chicano attoniey s retasned the worn due provess argument, the merging
ot the two theories was most dramatieally completed w Cisneros v, Corpus
Chrstt Ind, Schood Dtnct.?” I Gsneros the Fafth Circwt held that segrega-
tion ot Chicanos 1 Corpas Chinsti schools was unconstitutional on the basis
ot Brown,

But it Crsteren heralded the advent of o new era, st also sounded the first
alarm ot concomtant problems. In the hiatas botween Delgado and Cisneros,
Brown and its progeny had developed 1 set ot rules with a particularly black
perspective. The guestion is now whether rules which aie furmulated to pro-
tect southern blacks are apphicable by estension (v Chicanos, For example,
the Stgleton tativ (Stugleton . Jachsont Mwnapal Soparate School Dis-
et 1 a laudable eftort to protect black teachers and integrate schools by
distnbuting black teachers in & imanner that would fease no racially identi-
frable schook. i the Singleton case, the court stipulated that the district shafl
awign princtpals, teachens, teacher-aides, and other statt who work directly
with the Jhildren so that the ratio ot Negru to white teachers in each school,
and the ratio ot uther statt i each, are substantially the same as each such
ratto is to the teachers and other statf, respectively, in the enuire school
wstem. But, as the Fitth Circurt wzeognized i United States v, Texas??

. tstin Independent Schvol District), o Singleton ratic may make sense n
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the mulieu of schoul districts having large numbers of black teachers, but
made absolutely no sense in the svuthwest context where the proportion of
Chicano teachers does not begin tu appximate the propustion of Chicano
students. Judge Wisdom astutely obseived that a Simgleton 1auo prevccupation
was 4 subterfuge for the real problemn lunng. Moreover, the Simgletun 1atio
may work at odds with the Chicano need tor bilingual education.

Biingual-bicultural education may itself be at odds with Brown and 1ts
progeny 1f the latter are stictly construed. Although it would be a great
accomplishment to have integrated bilingual lasses, this gy not always be
possible because there may not be a sufficent number of Anglo parents
willing 1o put their cluldren in bilingual classes. English-as-a-second-language
(ESL) classes which work at part tune integration, do accomplish that, but
have failed educationally. True bilingual-bicultural eaucation Jasses may at
times wall for separate Classes in substantive subjects thuugh hopefully not on
separate wampuses. Educational achievement among Chicanos s 4 testimony
to the deplorable means utilized to educate Chicano children today.

In Law v. Nichols the Supreme Court recugnized that something needs to
be done to remedy the deficiencies of the educational system with regard to
Chicanos. But Justice Douglas was ubsuuc as tu just what Tutle VI and that
May 25th Memorandum may require.?” ity our fear that the deusion may be
taken as 4 tacit aceeptance ot ESL classes, which have su far been a dramatic
failure. Our position s thut ESL lasses represent every thing that the Count
found so abhorrent in Late  an uncumprehending Juld as a captive audience.
Moreover, Brown and its progeny taught us that the vnly acceptable plan s
“one that works.” *% Educators should be bound 19 no lesser standard in
providing equal educational uppurtumty v Chicanus. The Serna v. Purtales
case v hich Largued beture the Tenth Cireuit on March 20, 1974 15 an expan-
sion of Law in that it substitutes a constitutional mandate for bilingual educa-
tion tor a stattory one.

While vur line of cases gy have ditferent touts from those brought
the mnterest of blauk students, it 1> evident that our efforts are often neatric-
ably mterwoven and that Chicanos and Blacks can frequently combine their
etforts. Su;h was the case i Diana CaItj Buard of Educatt.n,®® and Larry
P v Riles,*® two recent California vases dealing with the Educable Mentally
Retarded musclassitication. ln the fisst instance the tenor of the prejudice was
shown to be Iinguistic, 1n the second, raaal. It s my sincere hope that this
splendid cooperation between our two peoples and between all peoples may
continue to the betterment ot mankind,
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Desegregation at Midpoint

Gary Orfield

-
Americans are impatient for rapid solutions to basie sucial problems, neat
inventive answers that jesolve the difficulties withuut any great turmoil or
inconvenience. Priding theruselves on their pragmatism, hberals are often pre-
pared to admit that last year's program “fuled” and to enthusiastically
¢idorse another simple answer. The school desegregation battle has been
taking too long and it has been tou much hard work. Peuple tend tu forget
what it is all about. When they see that all educational problems do not
vanish once black and white children sit together, they annuunce that “n-
tegration has failed.” Wondening if it is all worthwhale, they louk for an casier
answer, .

I begin with the assumption that the Umited States Supreme Court was
right- that there is no other answer. A caste system of separate schools 1n a
society with pervasive racial inequality does produce mherently unequal
schools-not because there 1s something wrung with blak children but be-
cause there is a basiv defect in the souiety. Integrated systems create the
possibility of real equality.

No change in basic social arrangements comies easily. If we really behieve
that race is the most fundamental 1ssue in Amernican suvtety and that the
public schools are the crucial nstitution both for transnussion of Amertean
culture and for mobility in social and econumic status, we must expect that a
long, intense, and sustained effort will be necessary to change the treatment
of the country’s minority groups within its most important public nstitu-
tions.

Although civil rights supporters are much more accustumed to describing
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continuing problems gravely.t s essential now that we recogmze the vast
accomplishments of the twenty-year effuit in the south and that we admit
that we have had worhable priniples of law for acconiplishing any significant
northern desegregation vnly very recently. Much of the discouragement with
shoul mtegration comes frum the onstantly recurnng assumption that
northern segregation has persisted in spite ol long effort to enforee de-
segregation law there.

The statisties shuw that, vutside the largest cities, we are neaning the end
of 4 remarkable process of tevrgamzing the basie structure of southern educa-
ton. Cvil nghts entoreenent has changed at least the external contours of
most southern school systems. The battle in hundreds of conmmunities and
thousands ot schouls 1s nuw oie of adapting the mnteinal operation of individ-
val schools to their changed student bodies, moving from desegregation to
mtegration, -

“Contrary tu announcements about the failure of integration, and in spite
of the best etforts ul President Nixon and the great executive agencies to
impede the process, the proportion of svuthern blacks attending predomi-
nantly white schouls has ereased from about vne pereent, when President
Kennedy sent his vivil nghts bill to Congress, tu forty-five percent by fall,
(972, While minety-mine percent of southern blacks attended completely
segregated schouls in 1963, only seven percent did mine years later.

When you remember that the great majonty of southern school systens
were totally segregated in 1963, that the strongest court orders of the time
were calling only for grade-a-year tohen ntegration through freedom of
choce, and that the 1964 Ciwl ,}{lghly Act was sertously enforced for only
three years before the election ol President Nixon, the abolition of dual
schoul systems in much of the south 1s vne of the impressive soctal accom-
plshments of American history.

Perhaps the mwst encouraging thing sbuut desegregation in the south is
the fuct that 1t 1 now widely aceepted as a matter of fact. In spite of the
bitter busing controversies, each sucessive study of public opinion in the
south shows growing acceptance of desegregation and growing willingness of
southern whites to have their children in schools with substantial numbers of
black students. In several areas the south has even achieved reasonably stable
metropolitan-wide desegregation.

Outside the rurai south, segregation of blacks is primarily a problem of
urbanized areas. Although it 1s now two decades since the Brown deciston, 1t
15 only three years sinee the Supreme Court's first basie treatment of the issue
of southern urban segregation in the Swann vase. s less than a year since
the Aeves case brought the tist Supreme Court pronouncement o segrega-
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tion in cities outstde of the south with its uvert hustory of official segregation.
The fact that a conservative Supreme Court has begun to estabhsh some
workable prnciples of urban desegregation law should be vountea as a major
achievement,

Of equal importance has been the sudden recogmuon by the Supreme
Court of the legal rights of the nation’s second largest minonty -children
from a Spanish language background. Only last year, the Supreme Court-held
that Chicanos have a coustitutional night to desegregated schouls. Just weeks
ago, the Supreme Court, 1 the Lau case, sustamed HEW's Jaim that the
1964 Civil Rights Act requires schuol systems to devise educational phans
which meet the critical needs of non-Enghsh speaking students who are
normally simply ignored by school offictals. Although this decision concerned
Chmese-Americap students, its most dramatic effect will be on Mexican
Amencans and Puerto Ricans,

These very new pnnciples of law have barely begun to make themselves
felt. The courts, however, have taken two cruaal steps tn adapting a body of
desegregation law shaped tu deal with the simpler soutal context of the south .
to the much more complicated ethnie patterns of large northern and western

cities,
The Scale of the Problem

When we talk about school desegregation, must of us have some mental
muge we use to visualize the problem. In the late 505 the image was one of
the children in Little Rock guufg nto Central High School surrounded by
jeerning crowds, and protected by federa! trocps., Today, when most people
thmk of desegregating northern and w2stern schouol systems, they tend to
visualize the endless expanses of ghetto communities i New Yorh or Cheeago
and to see the jeening crowds in Canarsie ur the burned-vut buses 1 Pontiac. .
The problem with these images, of course, is that they vastly distort the
tmmensely complex diversity of the country. One result s that people tend -to
sertously overestimate the scale of the problem of urban desegreganion. In
fact, a great deal of school desegregation wan be aveomplished in the ngrth
and wast without great cost and within the boundanes of established princi-
ples of Law.

School segregation i the orth and westis ¢ far more localized problem
than most people realize. Most states outside the south have relatively few
minonty students and can easily desegregate. In spite af the national frenzy
over husing, only six northern states and no western state had as many as a
tenth black stndents 1 1970, The vast fgjonty, 94.3 pereent, of the coun-
try"s black pupiby are concentrated in twenty-three states and the Distriet of
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Columbia. Most of these are suuthern and border states. In twenty-two of the
northern and western states, blacks average only two percent of the total*
enrollment. .

Other groups of nunonty students are even more localized. The 2.8
milhion Spamish-surnamed, Aswn, «nd Indian students are concentrated in
nine states, with almost seventy pereent in just three states California, Texas,
and New York.!

Ninety-three pereent of blacks and eighty-eight percent of Spanish origin
students go to school in vne-fourth of the wountry's school districts. Almost
sixty percent o white Juldren, on the other hand, go to school in districts
where nunonty enrollment averages only two percent.

The locahzation of the pruplem of segregation creates special problems
m areas of eatreme muonty coneentration, but it also has seldom-discussed
pohtical consequences. A substantial majority of members of the Senate and
the House, for tnstance, represent constituencies where there is literally
almost no one to bus. This fact, and the fact that the desegregation process

attects only inuted numbers of cummunities at a time, may greatly diminish
the polttical pressures on the outts, particularly once desegregation is suc-
cesstully accomphished 1n ¢ number of northern cities and the passions stirred
in the 1972 campaign settle. .

Big central aty school systems pose the greatest difficulties for desegre-
gation, but many of. these systems are reither o vast, nor so segregated, nor
so important to munority chuldren as popular stereotypes suggest. The 1970
Census showed only twenty-six commumties in the United States with more
than 100,000 blach residents. The public schools in these comimunities en-
rolled 2.4 muilwon black students, about thirty-six percent of the national
black enrollment. Shghtly more than half these uties had black elementary
enrollments over {ifty percent, and thus were clearly becoming majority black
systems. Only six of these ld@s systems were outside the south. The majority
black systems contained slightly more than 4 fifth of all black students.

Obviously, desegregation poses the greatest problems in these cities. The
problemn, however, 15 noet on the scale of that in New York City. The New
York system 1s twice as big as the next largest system and about ten times as
big as the tenth largest system i the United States,

Substantial numbers uf whites remain 1 most of the predominantly
plack systems. There is a pussibility uf devising desegregation plans for clé-
ments of school systems even 1f the courts won't face the metropolitan issue
and a uty-wide plan 1sn’t feasible, Some systems are organized into constitu-
ent umts which may provide targets for desegregation actions. The recent
wiceesstul NAACP htigation against segregation in one of New York City’s ‘
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decentralized districts mught establish a precedent for such actions.

Even in the cities with the largest blach communities total desegregation
Is sometimes possible within the central wity boundaries. A substantial majori-
ty of the hundred largest school distnicts i the United States have less than
forty percent combined blach and Spanish-surname enrollment, If the avik-
rights organizations wan find the necessary resources or federal agencies the
necded Z‘mnmil,menl, these systems can be desegregated without any more
Supreme Court decisions. .

Central city districts as g whole account for a dechining fraction of the
nation’s educational system. In sume areas, in fact, thewr proportion of-local
black students 1s already falling. Between 1970 and 1972, for example, the
absolute number of black students fell in several wty systems, ncluding St.
Lows, New Orleans, and Newark. In others, such as Phuladelphia and Washing-
ton, there was no sigiificant growth i black central vty enroliment even
though the number of black children in the metropolitan area was nsing.

The vast majonty of the country’s black and Mexican-American students
g0 to school in districts where desegregation in schools with majonties of
English-speaking whites is pussible, These inddude o number of metropulitan
districts, and suburban systems which are receiving large numbers of minority
students,

The widéspread stereotype of black aties surrounded by a noose of
white suburbs uften obscures the growing potenual for suburban desegrega-
tion./Few realize, fur example, that the largest school system n the United
Stapes is the Washington suburban district of Prince George's County {Mary-
lagd], 4 system contaiming more black children than Pattsburgh, Boston, or
ihmond, It was desegregated by a court order in early 1973, Ft. Lauder-
dales Florida, is much. more widely hnown for its pleasant beach than for its
mle as the center of o métrupolitan school district which also serves moie
black chuldren than any of these three myjor wties. Court vrders brought
eighty percent of these students into predominantly white schools in 1971,

The school systems of inaer suburbs will surely be o crucial focus for the
desegregation struggle in the next few years. In some metropolitan areas, the
movement of black population vut across the uty line has already assumed
large proportions. Statisties 1n 4 number of regions show surprising numbers
ot black students already in suburban systems.

While Chicago, for examiple, contains the nation’s largest continuous
ghettu, 1t etropolitan area abo has more black chuldren in suburban class-
tovins than the entire black enrollment in Gary, Indiana. The Los Angeles
suburhs contain mote black students than the Newark schools, San Crancisco
Bay .Ared suburban systemns enroll more black children than the aty of S.an
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Franciseo, and almiost as many as Oukland. Although Washngton, D.C. 1
often + ited as the case proving the utter futility of desegregation efforts, more
than a thard of the black Juldren in the metivpolitan ared were i suburban
systems by 1972, and their numbers were nsyng rapidly. The Washington
suburbs had almost as many black pupils as Atlanta, the nation’s second
Largest predonunantly black city. The suburbs will certainly be umcmngl)
_important to black students w the future. .

Suburban systems are already even moure unpoitant for vther minonty
groups. In more than a third of the metropolitan dreas with sabstuntial num-
bers of munurity students, Spanish-surnamed pupils are either equally distri
buted between uty and suburbs or actually more Likely to be i the suburbs.
Lven in some ot the conumities with the largest Chicano settlements, there
ts relatively hittle concentration i the central uty. In Los Angeles there are
dmost as many students in the suburbs, i San Diegu there are more. The
figures are about equal in El Paso and Albuquerque.

As population tovements continue, the problem of suburban desegrega-
ton will be an inereasingly setious one both fur munaiity families searching
tor a finst step out of the ghettu or barrio and for whites wondering how far
to run. In 4 sense, the pioblem may becomie even nure urgent for mner
suburbs than for cential vities. Unlike vty residents, residents of vlder sub-
urbs are seldom held by proxuuity tu worh, old tight-kut neighborhood ties,
or cuftural wstitutiens, They have the financal resouices (o move more
readily than ianer gty whites, Most suburbs are so small that there s no-
where to tlee to within the jurisdiction.

Redltors often exacerbate the suburban prublem by taigeting integrated
comimunities tor ~ales to munority buysrs only. This creates o selt-tulfilling
prophecy of ghettoization. While busing voppunents otten sy they would
preter to solve the whole problem through housing integration, the fact v
that suburban housing integration is prubably almost impussible to maintain
without wme convneing guarantee that schools will remain mtegrated.
Sumtlarly, action o the schoul tsue must be avcompanied by group action
agaiint housing discomnation, Neather schuool nor housing desegregation may
be achieved mwolation,

Lnless we act, we fiaee not only the prospect of decaying central cities,
oweupted largely by mwonty gioups and elderly whites, but alvo a new ring of
decaying transitional suburbs, which will mock the dreams of the nsing black
muddle Jdass. This s alreadt happening outsid: Newark, where the metropoh-
tan ared now contads four sipaller school systems dominated by nunonty
sudents, and suine blacks are leaving for g second set of suburbs, This under-
lines a4 seldom discussed tact, the black middle wlass searching for nnddleclass
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schools are principal victims of urban segregation. Unfortunately, effective
suburban desegregation will often 1aise issues about schuol district boundary
lines i the suburbs similar to the questions already raised about the legiti-
macy of the boundaries between the uties and the suburbs. (Lven if the
Supreme Court turns back the Detroit issue 1t will recur in another form. )

Even 1f the current Supreme Court denies metropolitun-wide desegrega-
tion efforts, there must be ¢ conunung drve to win some sort of enforce-
ment procedure permitting crossing of school district lines, The inescapable
fact is that all central vity and segregated subuiban systerms are in metropoh-
tan areas wath large myjonties of Englsh-speahing whites, In some of these
areas, metropolitan desegregation could be accomplished t 4 low ust and
without much inconvenience. This was the case in Richmond, Virggima, for
example, where an evenly divided-Supreme Court stalenrated on 4 case which
would have consolidated the theee schuol districts in a relatively compact
metmpolitan area. Even if the courts did nut consolidate districts or insist pn
perfect racial and ethnic balance n every school, the mamitenance of desegre-
gated educational sy stems could be greatly enhanced by the development of
some mechanism to exchange substantial numbers of students across distnet
lines, thus providing some assurance of stable mtegration.

The feasibihty of a metropolitan approach to desegregation 1 already
being tested 1n several aress where country-wide school systems essst.
Exghteen of the hundred largest districts in the country already contan both
a city and the surrounding urban county. The existence of such districts has
made possible metropulitan-wide desegregation plans in such scattered loca-
tions as Las Vegas, Nevada, Nashuille, Tennessce, Greenville, Suuth Carolina,
Charlotte-Mecklenburg, North Caroling, and most Flondu uties. Early expen-
ence shows that metropulitan plans can frequently be carried out, even m
extremely dutfivult politieal arcunstances, without massive white flight.

The firat significant study of these districts 1 underway in Flonda, where
researchers have tolluwed the attitudes of 6000 parents in eight desegregated
county systems. The scholars at Flonda Atlantic University report that most
were willing tu aceept integration, except where newly bused children were
sent more than ten miles tu predonunantly black schools, Five of the eight
distrtets actually gained white enrollment in fall 1972, at the hesght of a year
of bitter state and national political controversy wver busing. Signiticant
losses of white students were limited to counties where lln metropolitun areq
actually sprawled out across county hnes,

The Flonda study showed that the real prublem was not busing. More
than forty percent of students leaving for private schouls were not scheduled
to be bused to public schouls. Wiale a fourth of them would have walked to
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their desegregated public school, ninety percent of them had to nde in a bus
or war to their new pnvate school, which wus much more likely to be over
ten mules from thew home. Yet about a third of the parents of transfer-
nng Juldren said they were wornied about their chuld’s safety in the new
school, and forty-one percent espressed wornes bout the buses, even
though they nuw becanie inuch more relant on vastly more dangerous private
automobile transpurtation. An vverwhelming myoiity were unumpressed by
the school’s academue program.

Contrary to their eapectations, the researchers found nu *“tipping point™
even in ¢ predonunantly black county systeni. They found, in fact, that most )
parenits were willing to send theu culdren to predomunantly black schools so
tung as they were not subjected at the same time tu 4 new lengthy bus ride.

[t 1> vitddly important to remember, in examimng statistics about white
fhight, that a decline w white enrolluient in central cities and even in many
suburbs 13 nuw the natural result of the age structure, distubution, and family
plans of white fainthes 1 metropulitan areas, Central city school systems are
lusing white stadents at appreaiable rates even when there are virtually no
munorty students vt o desegregation plan in vperation. If one cumpares the
expenience of desegregated aities with similar segregated or vverwhelmingly
white uties, vne finds that much of what local educators and politicians
describe as whate Sight s sunply o tutally predictable dechne in enrollment,
quite unrelated to desegregation. .

Lven though there may be nou specific tipping point, the high level of
stable ntegration ubserved i ¢ number of the metropolitan plans, contrasted
to the rapid desegregation in suine of the less successtst central wty plans,
such @ those in Richmond and Notfulk, strongly underdimes the urgency of u
continued search for means of enforang metropolitan remedies.

The Demands of Complexity

Even « brief discussion of the diversity and compiceay of urban desegre-
gation suggests the staggenng growthn the difficulty of achieving successtul
judictal enforcement . moving from the rural south to the urban north.
There is need fur expert consideration of sues of deniograpliy , governmental
structure, housing patterus, bilingualisni, transportatien, and educational
admintstration, The proot of official responsibility fur segregation 1s many
tunes more diffidult than i the wouth and the problem of shaping an ade-
qudte remedy s of o wholly new vrder of magnitude, These demands have
swantped the capacities of private uvil ughts orgamizations, The result is that
relatively tew cases are energetically pursued and the judges vften must make
deusions based on nadequate data in the cases that are decrded. '
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Real movement on the issues in the nurth and west probably requires
commitment of some of the enfurcement resoutces of the federal govern-
ment. With funds and manpower 1. Jdu the necessary mvestigations and to
help school systems shape remedies reasunably hkely 1o work,-and-with. the
powertul sanction of federal fund cutoff reinforang the threat of hugaton,
the balance mught begin to shuft in favor of substantial desegregation 1n the
north If this effort were reinforeed by a substantial expansion of the Enier-
gency School Assistance program tu permit g wisible upgrading of school
systems when they desegregate and federal assumption of the controversial
costs of busing, the transiton could be greatly eased.

In an extraordinary deaston, Adams v. Richardson, & unanimous Court
of Appeals, sitting en bane, fuund HEW guilty of intentionally subverting the
1964 Crvil Rughts Act as it affected southern schoul systems and state systems
of higher education. The courts denied all the normal and legitimate defenses
of necessary admunistrative discretion because the record was so tnambigu-
ous. The record of {IEW in the north is even worse, with the sum total of
only one fund cutoff tu the uny suburb of Fundale Muhngan-m rine years
of enforcement. Tutle VI learly requires HEW enther 1o Cut off federal funds
or toemploy sume vther effective methud of ending unconstitutional segrega-
tion in school systems recesving federal aid. This law 1s being violated on a

- monumental scale -a Watergate-era scale,

ERI

In the meantime, HEW is employing its steadily growing enforcement
staff on a wide diversity of secondary isues. There are extensive investiga-
tions of the issue uf uneyual educativnal programs, particalarly for Spanish-
speaking children, investigations and negotiations which are normally based
on 4 separate but equal conception, not a theory of integrated, bilingual,
bicultural education. In fact sume of the “comprehensive educational plans™
that HEW has been accepting rest un the impiobable assumption that you can
provide equal bilingual instruction in segregated monolingual schouls.

Twenty years after Brown the south has profoundly changed. The
fuhionable thing today i to ignoure the impact of school desegregation and
attribute the change 1o the Voting Rights Act and the nise uf black electoral
power. To some degree this explanation 1 surely true, but we can't forget
that the law covered unly sia states and had no mmpact at all un some of the
states where change has been most dramatie. In fact, the rise 1n black voung
sirength has been mure than matched in Cie south by an inerease in white
registrations, and the black turnout rate 1 low. Even more nnportant 1s the
fuct that the vote would make relative’y hittle difference as lung as the pubhic
wis prepated to respund to the Jassic tradition of southern pulnus racial
polarization,
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A

1his tactic has been deteated in a nuiber of states, I am convinced ! only
because segregation has been deteated, and people have discovered that theiz-”
tears and stereotypes were wrong. The sealization that school desegregation
was mevitable and the dncovery that notlung h.omble happened were of
elemental soual and pohtical 1mortance, Poianzation was always most ex-
treme when change threat i d but leaders could stll claim it could be
stopped and was illegitimate,

The proneers ot the school dc§egregalloll fnovement took on a seemingly
impossible and endless struggle because they realized ats fundamental social
iportanee,, If we are to avoid a staggenng level of racial separation in the
metropolitan complexes which now donunate Amenan hfe, there is no
chotge but to pursue a sumlarly difticult struggle.
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WArthur J. Goldberg

. s
- We meet at 2 ume of profound cynictm and distllusionment about our
government, its leaders and the politial process. This cynscism 1s under-
standable. Watergate has shocked this nation .and nghtly so. Watergate
mvalves allegations and evidence befure Congressional commuttees and before
courts that high officials of our guvernment suthonzed and partierpated 1n
tllegal bugging, illegal disruption of the political process, perury, pohtical -
favenitism influencing governmental deuision-making, violation of the election
laws, cover-up and obstruction of justice and musprision of felony,
Two former cabmet officers are now standing trial for certamn of these
offenses. Several former Whte Huuse offivials have already pleaded guilty to
vartous Watergate nimes, Other furmer high-ranking government officials ate I

under mdictment.

Those charged, but not convict 1, are entitled to the presumption of
innocence, but it cannot be gainsaid that the ever-niounting disclosures have
eroded public confidence in the leadership of our country,

Cynicism and discouragement likewse permeate the awil rights move-
ment. It is only honest to admit this.

There are adherents of civil rights who say that the great promuse of
Browen® has not been fully realized. In ths, they are nght, but they are not
night in “copping out™. the struggle to vvercome centurtes of racial discrinu-
nation m so many aspects of American hfe 15 bound to be arduous and
frustrating. Thomas Paine aptly warned that. “Thouse who expect to reap the
blessings of freedom must ... undergo the fatigue of supporting 1t.” There
are oivil mights adherents who say that i Brown the Court was mtially right
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i holding that separate can never be equal but that smce equahity » stil
Jemsed. let us return to separatism, for at least by so domg we van preserve
our pride and safeguard our wentity, | understand thus reaction and am & firm
believer in a pluralistic souety rather than 4 homogenized one. But the goal of
an mtegrated and desegregated public education decreed by Brown, 1s worthy .
ot our contimung eftorts and must not be abandoned because of fatigue and
discouragement,

There are those who despatr that the struggle for human nghts seems to
be ever enduning and never ending. that it is tov much tu expect continuing
pursutt of Martin Luther King's dreant when the dieam appedrs to be fur from
reality. To these, | would ay. .t paraphrase Tennyson, more things are
wrought by dreams than tiis world concerves of.

There are those, formerly part ot the great coalition that forged Brown 2
who now fear that Brown, carned to its fogical conclusion, 1 seeking to
elimmate ractal discrinunation against blacks in education, will do so at the
expemse of other ractal und ethiae munornities who, oo, have suffered gnevous
discrimmnation. To these adherents of avil nights who have expressed these
fears and concerns, most recently in briefs filed in the DeFunis® case, T would
say, you are misguded i your fears and are wrong, simply wrong. To elimi-
nate the v"cs\d';h of sfavery. as pronused by the Thirteenth Amendment to
seek to COMMCL anl IJUSUICE eXLung sifice the very foundation of this
country 15 4 moral and wnstitutional ubligation of transcendent importance

It 1» undcr\{undablc that victims of past discninunation 1n cdmulional_
opportumty react against the specter vl the unpositivn of guotas. The fuct is,
however, that no responsible adherent of uvil nghts 1s pruposing the restora-
tion ol 4 quoty system- the infamous numerus Jdausus.* The atfirmative
action program of seekirng to adnnt 4 mvderate indeed. a modest number of
black students to law ehools and other ustitutions of higher learmng 1s 2n
ewsenitial element 1 a program, te correct an fustorie mequity, 1t is not a
progiam to establish 4 quotd system for wintssion of students to imstitutions
of higher education.

All agree that some form of athimative action s required, but some
overlouk the teadhing of Brown that- the miost eftective type of athrmative
A HON Program (o vvercome past ingustices is fol black students to share an
educational expenence with other students by adnussion to- their ranks.® -
Preparatory counes are usetul but actual admbston to an integrated class-
roomm provides redl educational benefits to white and black students alike.

There 1 4 Jear and present danger that the fissure in the ol nghts
coshtion evident i the DeFunes case will widen and extend to the busing and
other dittieult vases which are conung to dhe courts for adjudication.® Thas
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would be ¢ matter of very great regret.

There s perhiips an even greater danger, division in the great coahiion in
the Supreme Court of the United States established in Brown and persisting
m Brown’s progeny. Briwa itselt was & unanunous decsion” and, during the
Warten era® all school desegregation cases were also unammous.’

But the Court, as presently comtituted. tor the first time sinee Brown,
has begun to divide on vertain 1vsues mvolving desegregation vt public edu-
vatton, 12

VIt this greatest of coglitions disintegrates. this would be most tragie, A
vl nghts coaliton may arge. the Supieme Court decides, And, equally
m:portant, the Supreme Coutt i~ otten the moral conscience of the nation. It
was i Brown, at should reniin so wath the authonity whach undanmity pro-
vides, .

Brown, as all hustonans ot the Supreme Court agree. 1s one of its most
sgntfivant dewsions One of the teasons v that Brown transcended the
momentous e ot integrating public education. Brown had 4 protound
Hopact a8 comstitutional signpost pointing toward the ehnination of all
hinds ot legal bartiers based o tave and as o landmark from which broad
changes m black-whute elations van be dated. 1t reflected o subtle trend of
Constitutional adjudication, an indication of un attitude by the Supreme
Court to tocus on iwaes before 1t in g different way than prior courts had
done, 't

In dectding Brown, the Court cut through the fition surrounding the old
“separate but equal” ductnine to the realities which had ahwa; > beengpatently
obtious to all who were willing to see  that “separate” could never be
“equal.” because its very genesis and it only purpose for being was to be
mvidioasly disenirunatory. to heep the blach man in an inferior status.! 2 But
selt-evident as this has always been, it was nct until 1954 - just twenty years
ago and almost one hundred years afier the wdoption of the thirteenth, four-
teenth and fifteenth amendments tlat the Court was willing to accord a full
vomstitutional recognition and wgrificance to this wnmustakable reahty.

The withngness to look st the redl mipact of governmental action, to
searh tor truth anud the fictions of legal doctrne, brought 4 new freshness
to constitutional adjudivation, g recognition that the basic law must be
willing to grapple with everyday reality. This is why the Warren Court became
& plae ot particular pronase and hope for black people. who were thereby
envouraged 1o believe that rautal justicd is actually attainable. that the law
could ynderstand their own reality in g way which would allow 1t to frame
meaminglul reliet from the everyday demidls of constitutional principle and
nght.'* The suthing of this ne.. realistin by divasion i the Supreme Court or
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by cutting back on Brown would set back the great goal of equal justice
under law,

I conclude by making this appeal:

To adherents of uvil rights who have becume discouraged and cynival, 1
say that this 1s not the time for the summer soldier or the sunshine patriot.
The road shead in the march for equality, in law and in fact, is filled with
great obstacles difficult to surmount. But we niust persevere if we are to bring
the full blessings of freedom and equality to us and to our posterity.

Theretore, 1t 1s unperatyve that those who genuinely believe in civil rights
persist in their efforts with wourage and fortitude. Raual segregation and
diseimination continue, but 1 s lesser in degree than when 3rown was
decided. This no one can deny. ) '

True, the pace for total elimination of ravial discrimination has been
with all tov deliberate speed.'® But the Supreme Court itself has abandoned
this coneept. Today the constitutional mandate for uquah(y is for the here
and now and not a mere promuse for the mdehmtu future.!

Furthermore, the areas of denial of uwil rights encontpass important
areas 11 addition to education, such as jobs, housing, voting, criminal and civil
justice and avcommodations that are public in fact although private in form.
The elimmation of racial barriers against LqUJllt) in these aspects of Ameri-
can life sunply 1s tov important to pcrn." vyniuism, discouragement or half-
hearted dedication to rectifying injusticer

I also appeal to the coalition of vivil rights adherents, sphntercd in the
DeFums case, not tu engage in aurimony, but_to seck to restore the” prior
umty which existed, not by compromise bevause compromise of constitu- .
tioRal principles 1s imperimnsible but by returning to a common program of
seeking to eliminate ractal discrimination by supporting realistic remedies
rather than submitting to ill-founded fears.

Itywould be presumptuous for me to appeal to the Supreme Court. I can
only express the hope that the Court will unite as it did during the Warren era
in support of that coneept nubly expressed on the great edifice which houses
the Courtr Equal Justice For All.  + -

And, finally, I alsu express the hope that the people of this countr; will
abjure prejudice, fear and hate and will apply and pra»tl..e the teachings of
our common Judai-Christian tradition, that all men ‘are God’s children,
created in His image. .

In Brown, the Court dud its duty, under arcumstances reminiscent of an
earlier deciston of the Supreme Court, Worcester 1. Georgia,'® decided in
1832, In that case, the Supreme Court upheld the claim of the Cherokee
Indians to treaty land against annexation by the State of Geurgia. This ruling
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aroused great anger un the part of President Juckson and Georgid. There were
" rumors and even theeats that both the President and Geurgia would decline to .
follow the Court’s deciston. Referring to these repoits, Justiee Story, 1 a
letter to a friend, said this:
Georgia is full of anger and vivience, What ~he will do, it s
diffieult to say. Probably she will resist the execution of our
judgment, and if she does, 1 do not believe the President will
interfere. ... The rumor s, that he has told the Georgtans he ,
will do nothing. I, for one, feel quite easy on this subject, be ,
the event what 1t may. The Court has done its duty. Let the
Nation now do therzs.!” .
In May of 1954, the Court in Brown did its duty. Now, in 1974 and
the ¥ears © come, let both the present Court und the Nation do theirs by
tultilhing the stillunrealized American creed that all men are created free and
equal.

pum————

17347 18, 483 (1954,

2- Laenty years ago, many gtoups united with the NAA.CP, in urging ihe Court to
take this “great avilizing \ep” of userturmuny the “separate but equal” prinuple ot
Plessy 1. Ferguson, This codlition indduded the tederal government, represented by
the Jwstice Department, Jewish organizations, such as the Ameriean Jewish Con-
gress, labor groups such as thie Ameran |edetation of Teachers and the Cungress ut
Industnal Organizations, de‘enders of vial rights such ay the Amerwan Cral Liber-
ties Unton and the American Counail vn Human Rights, and other terested groups
such as the American Veterans Committee. See Bolling 1, Sharp, 347 LS. 497, 498
1954y, Brown v, Board of Educanion, 347 U.S, 483, 485-86 (1954).

“ The fallout from the woalition that helped brng Brown sbout i esdenced by the
briefs m the pending Supreme Court case ot DeFunis 1. Odegaard, No. 73-235. The
Amertean Jewnh Congress, the Amenivan Jewish Commuitee, the Antr-Detamation .

League, the ALL-CIO and uther groups generally supportive ol vil nights tiled

amigy briets in support of Delbunis.

On the other hapd, Jewish organizations, such as the Nattonal Counul ot Jewssh

Women and the Union of Hebrew Congregations, unton groups such oy the United

Farm Workers, United Auto Workers, United Mine Workers, and State, County and

Muntcapal Eaployees, The Lawsers” Committee tor Civdd Raghts Under Law, the

National Education Aswiviation, the Chyldren’s Defense Iund, the AC LU, the

N AACP, the Legal Defense Fund and uiher important vrganizations have tried [FR N

briefs in support of the dispu ed program of the Law Schoul ot Washington. The

Equal Fmplo, ment Opportunity Commissiun tiled ¢ motion supported by a briet

AMILUS wunae imosuppurt of the program, but Sohutof General Bork disavowed this

brief tor the government and upun his application the Suprenie Court refected 1.

It i 1n these terms that the msug has been phrased i some ot the brrels tiied n

DeFunts, See Brief of e Anti-Detamanon Lesgue at 2 iquestionts Whether a state

may establish 4 racial quota),

5~ See Brown v, Board of Education 347 U.S. 483, 485 (1954). The smportance of the

admivsion of the nunonty student to an integrated Jegal dasstuom was revognized
even before Brown. In 1950, the Courtan Sweatt s, Panter held that the educstion
that 4 black student could reverve at u law school establishied tor blacks could never :
be equal to the legal education at the Universty of Tesas Law School. 339 ULS. 629
(195, Tv the Court, the fact that the usensthly ubjective lauhties were equuvatent
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was not controlling. As Chuef Justice Vinsor stated:
What 1s more important, the Umve sity of Texas Law School, pos-
sesses to & far greater degree thuse qualities which are m\..xpab\e of
objective measurement but whih make for greatness m a4 law schoul,
Such quahties tnclude reputation of the faculty, expenenee of the
administration, postiton aid mituence of the dlumni. standing n the
community, traditions, and prestige.

Id, at 634, *

6~ See Millken 1. Bradlev, cert, granted Nov 19, 1973, 42 US.L.W. 3306 (U.S. Nor.
20, 1973) Nos. 73-134, 73435, 73-436 (geographi. boundanes), Gonzales .
Faurfax-Brewster Schools, Inc.. 363 t. Sup;;. 1200 (E.D, Va. 1973), appedl
docketed, No. 73-2351 t4th Cir, Now. 13, 1973) tdesegregation of private school
under U.S.C. section (981,

7" 347 U.S, 483 (1954).

8- | use th term to designate the chronulugial pertod during which Larl Warren was
Chief Justice ot the United States and the term “the Burger Court™ to designate the
present Court.

9- See, 2.g., Green v, County . .ol Board, 391 U.S. 430 (1968), Griffm v, Board of
Edycation, 377 1.5, 218 (1964). Goss s, Buard of kducation, 373 C.5. 683 (1963),

=~ __ «. Caoper v. Aaron, 358 LS. 1 (1958). The Burger Court has been able to remain

. unannious on ertan issues, See Swann 1 Board of Education, 402 U.S. (1971,
Alexander v, Board-afEducdtion, 396 U.S. 19 (1969).

19- 1 tright v, Counetl of Lity of Empona, the Court split 54 un whether 4 munici-
pality ¢an break oft trom an exsuing schoul distract whih has not yet completed
the process of dismantling 4 ~ystem of entoreed ravial segregation. 407 U.S. 451
(1972). The Court i Carter s, West Feltetana Parish Schoul Buard, while concurring
n zesult, diagreed as to the proper imetable tor the implementation ot a court-
ordered pupil transter plan. 396 L.5. 290 (19704, And in two important desegrega-
fion cases last term, the Court abo divided. In Kepes 1, School District No. 1,
Jistice Rehnquist dissented, while Justices Douglas and Powell wrote concurring
opitons, 413 U.S. 189 (19731 In Bradley v, School Board, th&Court, with Justice
Powell not partiapating, attirmed by an equally dovided sute, 2 lower court helding
dinallowing a desegregation plan which crossed wounty lines. 412 U.S. 92 (1973).

- A, GOLDBERG, FQUAL JUSTICE 22¢1971).

2= 14, a1 21,

U3 1t 23,

3= Brown v. Board of Education. 349 U S, 294,301 11955).
U$= Wetson v. ity of Memphus, 373 U.S. $26.533 (1963).
1731 US. (6 Pety 15 (18320,
. 17 ¢ COWARREN, THE SUPREMLE COULRT INUNITED STATLS HISTORY. ¢1926).
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The Message of Brown

I

b

for White America

i

Theodore M. Hesburgh, C.S.C.

Much has been said at this Conference about the progress of black Amer-
icans since the Br wwn decision 20 years ago. I would like to concentrate for a
while, however, on white Americans, another segment of the population
which has benefited tremendously from the changes wrought by the decision.
Brown v. Board of Education began the long, hard, and unfinished process by
which American laws and practices are being brought nto line with the
mandate for racial .quality that is the Fourteenth Amendment. Yet Brown’s
promise of full equality remains as a great challenge to white Anierica.

[ am mindful of another time of great disturbance and great unrest and
challe sge when solutions to our racial problems seemed almost out of reach.
The great liberator, Abraham Lincoln, went to Gettysburg, that bloody
battlefield of hatred and war, and in simple words told Amencans to be what
God had called them to be, to create the nation that had been born of such
promiise, to be worthy of these blessings and to do what only they could do.
He said it brietly. And it seems to me in reflecting.on all the personal efforts
that have gone into the Civil Rights movement over so many years, over so
many dusty toads, over so many obs.acles that seemed insurmountable, that
we can’t stop here. We must make a iiving document of our hves so that all of
us, in “ur own ways, and in our own lives, and our own circles, can make
equal justice and equality of opportunity a reality in our ume

White Americans in a Phuralistic Society

Over the twenty years since Brown, white Americans have begun to face
the critical challenge of realizing that they exist i a pluralistic society—a
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The Message of Brown for White America
soctety 1 which no group’can be sepure unless all groups are afforded equal
opportumty and respect. And i many ways, particularly 1 the 1960s, white
Americans have met that chaltenge. Largely gone are the “white only” laws
and mstitutions which dictated an aparthend souiety and which belittled the
digmity of the oppressor as much as that of the oppressed. White Americans
can pomnt with pnde to the fact that our government is the only one to meet
the challenge of largescale racal diversity head-on and affirm the principle
that all men are created equal. Onan individual level, many white Americans
have been forced to come to grips with their own deep-seated racism and, in
many cases, that racism has been replaced by enhightenment and understand-
ng. And as a result of the greater acceptance and appreciation for the contri-
bution of munority groups, white Amerians have been ummeasurably
\ enriched.
' But just as there 1s still a long way to go before racial justice is achieved
for blacks and other minonties, fur whites too theresa tremendous chal-
fenge and a tremendous vpportinity to fulfill the destiny of this country. As
W.E.B. DuBois said at the beginming of this century, “The problem of the
20th century 1s the problem of the color hne.” That remains our number one
problem today. Now, even more than when DuBois wrote those words the
future of our nation may depend on achieving full racial justice at fast.
The 1mportance of our éducational process for the future of racial justice
i Amenca cannot be overestiumated, [ betieve that education s the key to
tuture racial harmony. In the Brown case, the Supreme Cou.t told us that to
separate black chuldren solely because of their race “may affect their hearts
and minds 1 a way unhikely ever to be undone.” 1 believe that white children
and white adults, who grow up and go through hfe separated {rom persons of
other races, also have their hearts and minds affected 1n ways unlikely ever to
be undone, We do damage to their hearts and nands when we educate child-
ren merely to be successful in an apartheid sodiety, or in artitically segregated
\ areas of a soctety. We do damage when we raise our children in an educational
\  mncubator where they develop false notions of racial and cultural superiority.
% We do damage when we shield whie chilaren from the fact that one out of
every six Americans ts a member of a racial minority. We do damage when we
farl to mform white chuldren that eighty percent of the world’s population is
non-white. )
_ lts foobsh to think we can ignore the racal, ethnic and cultural diver-
sity 1 Amencan soctety and i the world, and 1t 1s absurd to bring children
up 1n an educational system which ignores it,
There 1s mounting evidence that white students suffer educational and
psychic damage from segregated schooling. Dr. Kenneth Clark, the eminent
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psychologist whose studies were rehed upon by the Supreme Court n the
Brown decision has written *“*There 15 strong evidence to suggest that racial
segregation is detrimental to privileged nuddle class and to working class
white children. Segregated schools and cruelty i Amencan ghettos are
deadening and destroying the ethiwal and personal and human eftectiveness of
American white children.™ It is readily apparent to any observer of the Amer-
ican scene during the past five years that white students appear to be suffer-
ing {rom frustration at their inability to reconcile the sharp divisions between
white and black, between Anglo and Latino, between nch and poor, and
between American ideals and American reality. As Kenneth Keniston, a Yale
psychologist and member of the Advisory Council of the Center for Ciil
Rights has written* It does not take a psychologist to emphasize that the
causes of student protest lie not only in the psyches of the students, but even
more, in the world we inhabit, The shameful legacy of racism, Amenca’s
dubtous imperial role in the world, the mertia and compromise of our upiver-
sities - these are simple facts agamnst which the ethical impulse of the yoeung is
directed.” We cannot atford to allow Ameriwan education to continue to (il
white as well as black children. We thust ensure that the ethical impulse of the
young 1s nurtured in an environment that cludes the full range of racial,
ethnie, and social diversity that makes up our nation, ‘

If we fail to establish that integrated, pluralistic environment for our
children and ourselves 1t will not be blacks alone who lose, 1t will be the
majority white part of this nation who will be deprived of thet richness that
is the black culture around us and the blagk warmth and the black friendship,
How many whites have nussed this heritage which 1s pecularly ours as a
nation, and how many are poorer for it” The great plurahsm ot Amenea s
simply wasted when we break up into httle water ught ghettoes, whether n
be the ghetto of South Chicago or the ghetto of Puerto Rican New York, or
even the white ghetto of Notre Dame for so many years. Our all-white sub-
urbs are just as much “ghettoes.” These ghettoes are the islands where whites
harbor distorted views of their fellow Amencans, And, mncreasingly, because
of the nation’s “ailure to solve 1ts racral problems, these are the islands where
many white Amertcans live in fear and apprehension. It 1s ebvious that white
Amenicans sufter when this society 1s divided nto separate, unequal, and alien
groups White Americans suffer when ths suciety is torn by violence, And all
Amertcans suffer when we co-exist in an uneasy peace purchased at the cost
of repressive action.

We must all break up these ghettos, we must all somehowsreach out and
embrace the total pluralism that 15 America, We must do so not by homogen-
zing 1, but by leting each part of Amenca mutually enrich the others so
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that we are all ennched n the process and justice is achieved. Then each
person can stand tall i digmty and say “I am a human bemg. I am made in
the 1mage and likeness of God, and | can live accordmngly.” .

The Brown decision freed thus country from the unjust and mmoral
“separate but equal™ doctrine approved by the Supreme Court the 1896
case of Plessy v. Ferguson. This deaision contamed a prophetic dissent by the

- first Justice Haran: “The destumes of the two races, m this country, are
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indissoluably linked together.” I beheve that the destiny of this nation lies in
achieving effective racial integration.

The Need for Racial Harmony

Now, more than ever, white Americans must adjust to the inevitable
changes 1n American society which will be necessary to foster and maintain
ractal harmony. While we have come a long way, the way ahead also is
ditficult. The simple problems are behind us and the most complex ones loom
ahead. The solution to the problems of racial injustice which we face today
must be the nation’s first prionty. These problems vannot be swept under the
rug. and we must not be distracted by other pursuits. ’

The present 1s very much a time for the “wmter soldiers™ of the civil
nghts movement to carry forward the struggle. While the tevered intensity of
the sixties has cooled and there 1s preqious hittle recognition in the movement
anymore, those whose comnutiment to racial justice 15 more than just a
passing fancy, must now_make their prescnée felt. Unul we have achieved
racial and economic justiee 1 this country, netther black n0r white, red nor
brown can be at peace 1n the community or in his soul,

In speaking of the responstbilities of white America n general, it would
be myopic of me to overlooh the responsibilities of whites at this university.
For most of our existence we have been an exclusively male and almost
exclusively white mstitation. But tunes are changing and this institution must
change as rapidly, if not more so. than the rest of society.

The establishment of the Center for Civil Rights at Notre Dame reaffirms
this umiversity’s comnutment to the struggle for what should be in this coun-
try and in the world. But we must not penmit a gap/ etween our larger goals
and the reahties here at home. This university must be a model for a success-
fully integated society. It s not enough that we seek to become this model
with “all dehiberate spegd.” We must do so now. This is my commitment and
it must be the commitment of the university.

Let us rededicate ourselves to make the dream of equality come true.
While we realize that in the twenty years that have passed since the Brown
decision many great things have happened, there is so much more yet to do
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and so far yet 1o go. We must heep moving forward. In those wondertul
words of Robert Frost, although the woods, i this case, may be untuvely and
dark and deep, we all know that we have promises to heep and nules to gu
before we sleep. God bless you all and bring you horue safety.
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